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Our Forthcoming Convention 


Our Twenty-First Annual Convention at the Drake Hotel in Chicago 
on August 2, 3, 4 will be well worth your attendance. The Honorable 
James Scott Kemper of Lumbermen’s Mutual, former Ambassador to 
Brazil and recipient of the Federation Award in 1957, will be a luncheon 
speaker, and at another luncheon presentation of the 1961 Federation 
Award will be made to an outstanding personality in the insurance field. 

The business sessions on Wednesday afternoon, Thursday morning 
and on Friday will include discussions on many topics of interest to trial 
lawyers and insurance company members. There will be a trial demon- 
stration on the split-issue question based upon a movie of a pedestrian 
dart-out case. Participating counsel will be: Philip H. Corboy and Warren 
J. Hickey of Chicago for the plaintiff, and Bruce Bishop of Chattanooga 
and Reid Curtis of Merrick, New York, for the defendants. 

Scientific principles used in reconstructing accidents will be presented 
by J. Stannard Baker, Director of Research and Development of the Traffic 
Institute of Northwestern University. B. Jeff Crane, Jr. of Houston will 
discuss ‘“‘Psychic Trauma.’’ Workmen’s compensation lawyers will find 
particular interest in a discussion of “the Ryan Doctrine’ by James P. 
Kilburn, Vice-President and Counsel of Wolverine Insurance Company, 
Battle Creek, Michigan. 

A program on types of insurance coverages will be presented by Ross 
Hume, Legal Counsel, State Farm Mutual, on “Uninsured Motorist Cover- 
age’; Harrison G. Ball, General Counsel, Electric Mutual, on ‘“‘Products 
Liability’’; and Charles J. Adams, General Claims Attorney, Continental 
Casualty Company, on “‘Contractual Coverage.”” John Hume of Indian- 
apolis will talk on the relationship of home office counsel to trial counsel. 
A discussion of current legislative problems facing insurance companies 
will be given. 

Many recreational activities are available to the ladies and children— 
as well as to the men in their “‘off’’ hours. On Wednesday evening, fol- 
lowing a get-acquainted cocktail party, a gala “Gaslight Party’’ will be 
held featuring two Dixieland bands for dancing and a floor show with 
chorus girls. Thursday afternoon and night are reserved for each member's 
own personal recreation, with group tours arranged for those desiring them. 

Following our annual banquet Friday evening, which marks the formal 
closing of the Convention, the Tommy Dorsey orchestra will provide 
music for dancing and a floor show. 

We'll be looking for you in Chicago! 
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Products Liability—A New Frontier 


By WILLIAM J. CONDON * 


i‘; SELECTING a title for a discussion of products 
liability, it seemed fitting to use ‘““A New Frontier’. First, because that 
term has become quite fashionable in recent months and second, because it 
fairly well symbolizes the present condition of this area of the law. His- 
torically, any frontier is marked by exploration, new developments, new 
goals, and new ways to reach existing goals. All of these things are certainly 
applicable to the world of products liability as we know it today. 

The scope of this field is virtually without limit. Products liability 
claims range from aspirins to airplanes, from underarm deodorants to 
underwater diving equipment. Potential claimants are measured by the 
population. Anyone who uses, consumes or in any way comes in contact 
with any of the millions of products on the market today is a potential 
plaintiff. One the other hand, the defendant may be retailer, wholesaler, 
distributor, jobber, assembler, manufacturer, part supplier or ingredient 
supplier. Each passing day seems to broaden the scope of this field which 
has grown by gigantic leaps in the last several years. 

Not too many years ago, the prevailing judicial philosophy with respect 
to the purchase of goods was fairly accurately described by the maximum 
caveat emptor—let the buyer beware. But in those days, products were 
simple, the manufacturer was frequently known to the consumer, and 
merchandise was sold in a form which permitted the buyer’s inspection. 
Some minor exceptions were found in the cases of foods and drugs because 
of the nature of the products and because of the intimacy of the contact. 
Frequently, the defect in the product could not be determined until it had 
been taken into the human system in some fashion. 

In those times, the consumer could not maintain an action against the 
manufacturer of a product, other than food, drugs, or a few other products 
which were considered inherently dangerous to life or limb, unless he was 
in privity of contract with the manufacturer, that is, had made the pur- 
chase directly from the one who made the product. The first important 
break-through in this regard occurred in 1916 when the New York Court 
of Appeals decided the famous case of MacPherson v. Buick Motor Car 
Company.! There, the principle was enunciated that the injured consumer 


* Legal Counsel, Swift & Co., New York City. Address delivered before the Conference 
of Mutual Casualty Companies in Chicago, Illinois, May 4, 1961. 
1217 N. Y. 382, 111 N. E. 1050 (1916). 
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could maintain an action against the manufacturer where the product, al- 
though not inherently dangerous, becomes imminently dangerous to life or 
limb if negligently manufactured. Since that time, courts have found im- 
minent danger whenever a negligently manufactured product was capable 
of doing substantial harm. 

It should be noted that MacPherson was a negligence case, and plaintiff 
carried the burden of proving that defendant failed to use reasonable care. 
In the companion field of liability, that for breach of implied warranty, our 
early law required without exception that there be privity of contract be- 
tween plaintiff and defendant in order for an action to be maintained. This 
meant that, unless the injured party had bought the product directly from 
the manufacturer, he could not sue that manufacturer for breach of 
warranty if there was a defect in the product which injured him. After 
MacPherson, he could sue the manufacturer in negligence, but there is a 
tremendously significant difference in the two remedies. Breach of warranty 
creates an absolute liability. No amount of care will absolve the defendant. 
Once the court finds that the warranty has been breached, defendant is 
liable. 

It is not difficult to appreciate why plaintiffs like this remedy of war- 
ranty. Plaintiff does not have to show wherein defendant did or did 
not do something in the manufacturing process which he should or should 
not have done. He has but to show a defect at the time of sale, injury to 
himself and the causal connection in order to make out his case. And 
defendant can not absolve himself by any amount of proof concerning 
care in manufacture. The only insulation which defendant manufacturer 
had against this strict liability was the rule requiring privity of contract. 
If he dealt through a middleman or a retailer, or if the injured consumer 
was not the buyer, an action for breach of warranty could not be main- 
tained. 

Some years ago, many of our courts became restive about the rigidity 
of this privity rule insofar as it involved foods and drugs. In these products, 
particularly, specific negligence was hard to prove. While the buyer might 
maintain an action against the retailer for breach of warranty, other mem- 
bers of his family could not. Also, retailers in those days frequently did not 
have sufficient resources with which to pay a substantial judgment. Hence, 
a number of courts began to whittle away at what they called the “citadel 
of privity’’. The assault on the citadel some times took the form of legal 
fictions, such as third-party beneficiary contracts, warranties running with 
the product, assignments, and the like. Other courts took a more direct 
approach and announced the rule that privity would no longer be required 
in cases involving foods and drugs. This is the law in almost half of our 
states today and the trend promises to spread. Indeed, this year, a step in 
that direction was taken by New York, which has long been a bulwark on 


the privity front. 
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As indicated, however, this relaxation of the privity rule has been pretty 
well confined to cases involving foods and drugs, although attempts have 
constantly been made to carry the principle over into other areas. A case 
decided in New Jersey last summer threatens to burst the dam in this regard. 
New Jersey, like New York, had never relaxed the privity rule in any case. 
In Henningson v. Bloomfield Motors,” the New Jersey court swept away the 
privity requirement where the product involved was a new automobile. 
There is no language in the opinion to indicate any limit to the sweep of 
this decision. The court permitted not only an action by an injured person 
who was not the buyer against the retail dealer, but also an action by the 
buyer and the injured person against the manufacturer, the Chrysler 
Corporation. 

Thus, the rule has come full cycle—from caveat emptor to caveat 
venditor—‘‘let the seller beware’. Although Henningson is law only in 
the State of New Jersey, the signs are unmistakably clear that it reflects a 
judicial philosophy which is becoming more and more common throughout 
the land. This philosophy seems to rest on two cornerstones. The first of 
these is the complexity of our modern products and the marketing system 
which gets them to the consumer. Goods today are the result of tremendous 
research, endless testing, and manifold combinations of parts and ingre- 
dients. In the face of these things it has become increasingly difficult for the 
injured consumer to prove wherein the manufacturer or assembler failed 
to use proper care. It has also become increasingly difficult for the average 
individual to protect himself against dangers which may lurk in the 
products. Accordingly, the courts tend to feel that the financial risk should 
be borne by the one who is in a position to guard against defects, or to 
know about and ward off lurking dangers. 

The other cornerstone of this judicial philosophy seems to me to be 
more potent than the first. This I choose to call the insurance concept of 
liability. Courts tend to take the position that losses occasioned by the 
use of products should be borne by the person in the chain of distribution 
who is in a position, by virtue of his control over prices, to spread the loss 
over the entire consuming community. This growing concept is further 
justification for the selection of our title because it fits perfectly with the 
current philosophy of government in this country. 

We are today dedicated to a program, the underlying aim of which is 
to remove the risks of living from the individual. I venture to suggest 
that however much you may agree or disagree with that principle as a 
philosophy of government, it has no real justification as a working tool 
in our courts. The practical result of this new judicial philosophy is that 
the structure which is rising on these two cornerstones is taking the form 
of ‘‘substantial justice’. This simply means that our courts today will 


2161 A. 2d 69 (1960). 
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reach a result in a given case which to the individual members of the court 
appears most likely to impart substantial justice as between the parties. 
The result with respect to our system of law is neither substantial nor 
justice, because a system which does not have fairly clearly defined guide 
lines by which people can regulate their conduct and by which lawyers can 
advise their clients, has no substance; and a system which depends upon 
the individual view points of individual judges can not impart justice. 

All of this points to a tremendous increase in products liability claims. 
The trend has already been firmly established. I hazard a guess that more 
has been written and said about products liability in the last decade than 
in all our previous history. Recent cases point to a continually expanding 
emphasis because these cases not only extend theories of liability, but they 
also enlarge the classes of permissible defendants. Previously, products 
liability cases would be against either a retailer or a manufacturer of a 
finished product. Now, with the extension of warranty liability, actions 
will lie against anyone in the chain of distribution, up to and including 
suppliers of ingredients and parts. In like manner, negligence actions can 
now be brought with considerable hope of success against manufacturers 
of parts and ingredients. 

he areas in which concepts of liability have been extended and ex- 
panded are many and varied. It used to be that liability depended upon 
some defect in a product. While a defective product will still give rise to 
liability, this is by no means the only exposure today. A product, perfect 
in its manufacture, which by its nature contains hidden dangers, will give 
rise to liability unless adequate warnings of the danger are given to the 
public. Products with obvious dangers may give rise to liability if the 
manufacturer had the means to safeguard against the danger and failed to 
do so. There is even an argument made from time to time that a manu- 
facturer should be liable in the case of an obvious danger which the plaintiff 
appreciated but momentarily forgot. As you can see, this once again 
touches upon an insurer’s liability. 

As we said earlier, today’s products are complex in their nature. It is 
clear that a manufacturer will be held responsible if he fails to make those 
tests and inspections which are customary in products of the type involved. 
It is not, however, clear that he will not still be responsible even though 
he does make all the customary tests and inspections. If it can be shown 
that there was some other test or inspection which, though not customary, 
was known or should have been known by the manufacturer, which 
test would have disclosed the condition which caused plaintiff's injury, 
the defendant may still be liable. 

Liability can attach to negligent manufacture or construction. It may 
also attach to negligent plan or design. If the product can not stand the 
stresses and strains attendant upon its expected use, the manufacturer may 
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be held to respond for injuries which might ensue. This will be true even 
though the use is not that for which the product was specifically designed, 
if it can be shown that it was reasonably foreseeable that the product would 
be used for that purpose. 

One of the most widely expanding areas of liability arises out of the 
manufacturer’s duty to warn. For example, if you have a product which 
is perfectly made, but may be dangerous in either normal or foreseeably 
abnormal use, the manufacturer may be held to have a duty to warn the 
public of whatever danger there may be. This duty will not be discharged 
unless the warning is brought home to the ultimate consumer himself. The 
manufacturer will not necessarily be free from liability if he issues the 
warning to a retailer who does not pass it along. Furthermore, this duty 
to warn may be a continuing one. For example, let us suppose that a 
manufacturer puts out a product and discovers after it has been on the 
market a danger of which he was previously unaware. He may then have 
a duty to communicate a warning to past buyers as well as to future buyers 
of the product. 

As a general proposition, the duty to warn depends upon the foresee- 
ability of the danger. Therefore, in theory, if the danger is not foreseeable, 
the manufacturer has no duty to warn against it. In practice, this principle 
is sometimes difficult to apply. For example, a few years ago the Missouri 
Court held a hair dye manufacturer liable for failure to warn of an allergic 
reaction which medical science had never previously associated with that 
type of product. Generally running through these duty-to-warn cases is 
the notion that a manufacturer will be held to a high degree of knowledge 
concerning his product and its propensities. 

The area of duty to warn is truly a new frontier. Many questions re- 
main to be answered. For example, with most products it is very difficult 
to determine in advance what type of warning will be considered adequate. 
Even more perplexing is the question of what type of warning will be 
considered effective. Obviously, the two are not necessarily the same. From 
a commercial standpoint, the problem is complicated by the possibility that 
a truly effective warning may destroy the marketability of the product. 
In the Missouri case, the evidence was clear that no known test would have 
revealed the plaintiff's systemic sensitivity. In circumstances such as these, 
what kind of a warning would have been either adequate or effective unless 
it were such as to prevent the use of the product altogether. 

That case, incidentally, suggests another rapidly expanding field of 
liability. A few years ago, the allergic plaintiff had very little chance of 
successfully prosecuting a claim against a manufacturer or seller. Today, the 
allergic plaintiff has a very good chance of recovery if he can show that a 
substantial number of other people are similarly affected by the product, 


* Braun v. Roux Distributing Co., 312 S. W. 2d 758 (1958). 
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the manufacturer knew or should have known that the product was capable 
of producing this kind of reaction, and the manufacturer failed to give an 
adequate warning of this fact to users of his product. 

We have thus far been talking about expanding theories of liability. 
Unfortunately, there is a corresponding contraction of the standard of proof 
required in order to permit plaintiff to get his case to a jury. The expansion 
of theories of liability was designed to make it easy for the successful 
prosecution of a products liability claim. However, the courts have dis- 
covered that, even with the expanded liability, recovery could not be 
guaranteed. This guaranty seems to be the ultimate desideratum. What 
stood in the way of the realization of this goal was the continued existence 
of the requirement that the element of causation be established. This 
element of causation breaks down into a requirement that plaintiff establish 
first, that the defendant’s product was involved; second, that there was 
something wrong with the product or with the way the product was 
marketed; and third, that this deficiency was the cause of plaintiff's injury. 
As the technical defenses previow.1y available fell one by one, defendants 
in products liability cases came to rely upon causation as their last remaining 
fortress. The only way in which the courts could get around this obstacle 
was to abbreviate the standard of proof required in order to establish it. 
This is now being done with increasing regularity, indeed, with frightening 
regularity. 

For example, in Braun v. Roux Distributing Company, which was the 
Missouri case previously referred to, the evidence was that a principal ingre- 
dient in the hair dye had been known to cause allergic skin reactions in a 
number of people. The reaction suffered by the plaintiff was a systemic 
reaction of an extremely violent nature. Doctors for both sides agreed that 
the cause of plaintiff’s dread disease is unknown, and never in medical 
history has there been a case where this disease was associated with a hair 
dye product. In addition, plaintiff had been using this product every five 
or six weeks for two and a half years. In spite of this evidence, the court 
held the jury was entitled to find that defendant’s product caused plaintiff's 
illness. 

Again, in Henningson v. Bloomfield Motors, plaintiff’s new car had 
suddenly turned into a wall. Plaintiff made no effort to prove what was 
wrong with the car. Instead, plaintiff brought in a damage appraiser from 
an insurance company who testified that the front end of the car was so 
badly damaged that he was unable to tell what had gone wrong. However, 
based on the story that plaintiff had told, he gave as his expert opinion 
that “‘something went wrong from the steering wheel down to the front 
wheels’. On the strength of this testimony, the New Jersey Court permitted 
the jury to conclude that there was a defect in this car when Chrysler sold 
it and that this defect was the cause of plaintiff’s injury. 
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One final example will conclude my illustration of the modern standard 
of proof. Plaintiff was injured when a charge of dynamite exploded pre- 
maturely during some drilling operations in Texas. The dynamite was 
being handled by plaintiff's co-worker, who was killed by the explosion. 
The charge was composed of three elements, all of different manufacture. 
Each of the elements was capable of setting off the explosion. Plaintiff was 
unable to produce any evidence that there was anything wrong with any 
one of the three elements. Nevertheless, the United States Court of Appeals 
for the Fifth Circuit held that the explosion spoke for itself, was enough 
to put defendants to their proof and raise the question for the jury as to 
whether one or more of them should be liable.* 

In each of these cases, there is a complete lack of proof of causation. 
Common also is serious injury to the plaintiff. The only way in which I 
can rationalize these cases is on the theory that each of these courts was 
attempting to place the particular loss on the party best able to bear it, with 
the underlying thought that the cost would ultimately be borne by the 
entire population dealing in the goods of those defendants. 

What does all of this mean to you? The history of the insurance 
business has been that, as risks develop, more and more of those exposed 
will seek the protection of insurance. In face of the extremely rapid develop- 
ment of products liability in the last few years, it seems beyond debate that 
there will be a tremendous clamor for coverage, both by manufacturers of 
consumer good who previously had no products liability problem, and by 
suppliers of parts and ingredients who previously felt securely insulated. 
The exposure to claims is great and growing greater. The liability has 
expanded and undoubtedly will expand further.® 

The next few years should see a greater demand for products liability 
insurance than has ever been known before. In general, underwriting of 
this coverage will require a great degree of care. Not only must the under- 
writer be concerned with the nature and the quality of the product, he must 
also take into account the testing and inspection facilities, the advertising, 
and the labeling practice of his prospective assured. Only by doing this can 
he minimize the risks to an extent which will permit this inviting business 
to realize its potential as a profitable line. 


« Dement v. Mathieson Chemical Corp., 282 F. 2d 76 (C.A.-5th, 1960). 

® Three current annotations cover this subject in detail for one interested in research 
material in this field: Manufacturer’s or Seller's Duty to Warn, 76 A. L. R. 2d 9; Manu- 
facturer’s or Seller’s Duty as to Design, 76 A. L. R. 2d 91; Products Liability—Conflict 
of Laws, 76 A. L. R. 2d 130. See also, article by Mary M. Shaw, Manufacturer’s Direct 
Liability, in 5 Trial Lawyer’s Guide 1 (No. 2, May 1961. Two other annotations have 
just appeared on the subject: Liability of Manufacturer or Seller for Injury Caused by 
Food or Food Product Sold, 77 A. L. R. 2d 7; —by Beverage Sold, 77 A. L. R. 2d 215. 


[—Ed.] 
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New Horizons of Liability: 
Danger in the Use of Oxygen 


By STRATTON HAMMON * 


Aster THREE DAYS of the emotional stress and con- 
flict of trial, we had so well succeeded in reaching vital legal spots with our 
thrusts of forensic evidence and, at the same time, had parried the return 
blows of the opposition to such an extent that the outcome was little in 
doubt. At this point the defense attorneys made an offer of settlement and 
we accepted $110,000. This was the end of a third party suit tried in 
Stanton, Texas in March 1961.1 

On June 16, 1958 an explosion had occurred in Midland, Texas which 
killed two men, demolished the building in which they were standing, and 
damaged to a greater or lesser extent all the structures and vehicles in the 
neighborhood. The building was the welding shop of the Hale Paraffin & 
Supply Co. which carried no fire and EC coverage, but had Workmen’s 
Compensation coverage with the Maryland Casualty Company. No one 
knew the cause of the explosion and everyone had a different idea as to the 
origin except the correct one. The local newspaper stated that it had been 
caused by an acetylene generator. 

The manager of the El] Paso Claim Division of the Maryland Casualty 
Company called me at once and in a matter of hours I was flying to west 
Texas. The explosion had been so ferocious that the company was in- 
clined to believe that nitroglycerin had been the cause. By the time I 
arrived the manager of the Midland Maryland Casualty office had traced 
down many flying fragments, including a numbered head or neck piece, and 
these proved to be parts of an oxygen cylinder. A further hunt produced 
more of the same type fragments and this, with the devastation wrought 
at the known location of the oxygen cylinder, began to indicate that here 
was our origin. Mr. Hale, the owner, protested vehemently, declaring that 
his oxygen cylinder had been empty and could not therefore explode. 

We then began to trace the movements of the victims. Jones, an em- 
ployee of Hale, had asked permission to do some work after working hours. 


* President, Vibration Damage Specialists, Louisville, Kentucky. [Mr. Hammon has 
been a contributor to our Quarterly on previous occasions. He was a member of a panel 
on “‘New Horizons of Liability” at our 1958 convention in San Francisco.—Ed.] 


1 Hale v. Western Oxygen, Inc., et al., No. 2254, District Court, Martin County, Texas. 
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Finding the oxygen supply exhausted he had driven his own car to the 
Western Oxygen, Inc., purchased a new cylinder which he placed in the 
trunk in 100 degree temperature, and put the dray ticket in the glove 
compartment. Driving to his home, where a friend and his wife were 
Visiting, the two men returned to the Hale welding building and carried 
the cylinder to its regular position. As they dropped it down on the con- 
crete floor it detonated. The two bodies vanished except for the heads. 

We were enabled to reconstruct this sequence of events by the personal 
contacts of Hale and the two wives, by the physical evidence such as the 
shape of the bottom of the cylinder indicating its position at an angle to 
the floor at the moment of detonation, but the telling piece of forensic 
evidence was the dray ticket on cylinder No. 913 in the glove compartment 
of Jones’ wrecked car parked beside the welding building. We found a 
fragment of the exploded cylinder bearing the number 913. Thus owner 
Hale did have a full cylinder of oxygen on his premises, but without his 
knowledge. 

The remains of the welding hose lines were checked out to make certain 
that these were not being used at the time of the explosion and the acetylene 
generator, blamed by the newspapers, was given close-scrutiny—but all its 
damaged parts were bent inward, indicating that it could only have been 
damaged from an outside source. There was little else to do except to 
eliminate the possibility, for later legal purposes, of other types of ex- 
plosions having occurred, such as nitroglycerine, dynamite, natural gas, 
butane (there was a butane storage shed only a matter of feet away), gaso- 
line, sewer gas, etc. 

Since oxygen in its pure state cannot explode, the fact that it did explode 
made it certain that the oxygen had been bottled with impurities. My next 
step was to visit all the oxygen bottling plants in the nearby city of 
Odessa, Texas to observe their bottling techniques. Any hydrocarbon, such 
as oil or grease, which finds its way into a cylinder along with the oxygen 
makes the contents lethal. Part of the time such a mixture will detonate 
at the time of bottling with a lesser effect if the bottle is not yet full, but 
if the detonation does not occur at this time due to temperature and chemical 
factors it will be set off later if subjected to a sharp rise in temperature 
and/or a sharp blow. In this case cylinder 913 had been subjected to both 
a rise in temperature in its ride from Odessa to Midland in the trunk of a 
car in 100 degrees of heat, and then to a sharp blow by its being dropped 
on the welding shop floor. 

During the two days that I was working on this investigation I kept 
wondering when the specialists for the Western Oxygen or their liability 
insurer would appear. When I left the town I was so certain that an 
investigator would be sent by them to protect their interests and so certain 
as to who it would be on this predominantly chemical matter that I left 
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a note for Charles Parish of Dallas, a graduate chemical engineer of the 
University of Texas, kidding him about my having arrived on a claim in 
his home state before he did. As it turned out, however, neither Western 
Oxygen nor their insurer displayed interest in examining the site or the 
debris, according to the owner of the property. 

The slow grinding wheels of justice turned until one of the suits filed 
by the widows, by Maryland Casualty in third party action on their work- 
men’s compensation, and by uninsured Hale on his property damage, came 
to trial in Midland during April 1960. This resulted in a mistrial and be- 
cause of the newspaper publicity the plaintiff’s attorneys secured a change 
of venure to Stanton, Texas twenty miles away. Retrial was held in March 
1961 with William B. Browder, Jr. and Charles Tighe of the law firm 
of Stubbeman, McRae, Sealy & Laughlin as plaintiff’s attorneys. In per- 
fecting their case in the record they were able to establish all the facts 
related above along with the chemical nature of oxygen and its propensities 
when impure. They also went into certain variations of the defendant’s 
method of bottling as compared with other such plants. 


Cross-examination in the early part of the trial revealed no startling 
defense trends. Because the law of Texas permits “trial by ambush’’ we 
feared hidden experts, who were said to be on hand but were never used, 
and theories of defense, mainly chemical, which never developed. Trying to 
put myself in the defense position I believed my strongest contention would 
have been that if impurities such as hydrogen or hydro-carbons had found 
their way into the cylinders that an explosion would have happened in- 
stantaneously at the bottling plant and not later on some customer’s prop- 
erty. To overcome such a move, which we were certain would come, we 
were prepared on rebuttal to demonstrate before the court with miniature 
cylinders that both hydrogen and hydrocarbons could, nine out of ten 
times, be successfully bottled with oxygen and then later detonated with 
only a rise in temperature. 

We did not, however, reach rebuttal. After the plaintiff rested, the de- 
fense had trouble. An official of Western Oxygen testified as to procedure 
and when he was confronted with the contrary deposition of one of his 
employees, had to admit that the employee was not following instructions. 
Cylinders No. 912 and 914, numbered on each side of the exploded No. 
913, were introduced in court all newly painted, I suppose to impress the 
jury with their strength, but the examination of one of these disclosed 
that it was 10 months past the retesting date of the Interstate Commerce 
Commission at the time of the explosion. Shortly afterward the defense 
offered the settlement which was accepted. Before the trial $35,000 had 
been offered and refused. $75,000 would have been accepted. Three days 
of trial had added $35,000 to even this latter amount, raising it to 
$110,000. 
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The potential hazard of compressed oxygen is unquestionably great. 
Every crossroad garage, every shop, every hospital in the land contains at 
least one cylinder of oxygen. Many have dozens. These are normally 
delivered with the oxygen compressed to a pressure of 2250 Ibs. per square 
inch. Damage or personal injury can result from the use of this equipment 
in three different ways. 

In normal use the flow of oxygen will often ignite and flame upon con- 
tact with oil or grease, even that normally smeared on the gloves of work- 
men. This is an ever-present hazard but since it is so well recognized, con- 
siderable care is taken by the handlers with the result that claims from this 
source are few in number and small in amount. 

More serious is the occasional rupture of the oxygen cylinders. With an 
internal pressure of 2250 pounds a break in the wall of the cylinder usually 
causes it to take off like a rocket, mowing down everything in its path. 
Last December a one ton 35 foot oxygen cylinder at the Convair Aircraft 
test area in San Diego, California blew out an end and in its flight injured 
two men and knifed through 11 automobiles. 

A rupture is not an explosion.! In the Chemical Engineer’s Handbook ? 
this definition is given: 

Pressure rupture, such as the failure of an air receiver, steam boiler, or 
closed receptacle containing fluids, is a rupture resulting from internal 
pressure exceeding the ultimate strength of the container. The terms 
explosion and detonation, particularly explosion, are commonly and 
erroneously used to include pressure ruptures. Although the results 
may be similar, the mechanism of a pressure rupture is entirely differ- 
ent. A true explosion or detonation involves chemical change, while 
a pressure rupture is merely the failure of the enclosing receptacle be- 
cause of too great internal pressure. 


The cylinders used in marketing compressed oxygen are manufactured 
and tested under strict regulations of the Interstate Commerce Commission. 
They are supposed to be retested at intervals of five years. Since these 
cylinders are mostly used around welding operations there is constant 
danger of the welding flame touching the wall of the cylinder and causing 
a weak spot. At the bottling plants there is a continual check for weld 
burns and those cylinders showing signs of being affected are discarded. 
However this type of inspection is entirely visual and sometimes spotted 
cylinders get by, considering human error and the rough handling to which 
these cylinders are subjected due to their weight. 

Most serious is the true explosion of a cylinder of oxygen. This is 
because of the great force generated by this type of detonation and the 


?Hammon, An Old and New Legal Problem, Defining Explosion and Sonic Boom, 
A. B. A. Jour., July, 1959. 
* Chemical Engineer’s Handbook, McGraw-Hill Book Co., Inc., New York, 1950. 
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tremendous velocities created. In the Midland, Texas explosion one frag- 
ment of the cylinder wall was hurled completely through the steel acetylene 
generating machine, through the steel wall of the building, across 180 feet 
of space where it pierced the steel wall of a Jones & Laughlin warehouse, 
next it cut through the % inch steel flange of a steel girder, then the % inch 
steel flange of a steel roof purlin, and on through the steel roof, and finally 
out into space having shown no lessening in its speed. One of the most 
high-powered rifle bullets is the Hornet, which achieves a muzzle velocity 
of 3,300 feet per second with an initial impulse of 60,200 pounds per 
square inch. The Hornet bullet could not have penetrated even half the 
steel which the egg-sized fragment of the cylinder accomplished. Thus the 
oxygen detonation produced initial pressures at least as high as 200,000 
pounds per square inch. It is appalling to think of such potential destruc- 
tive force being used daily in all the hospitals in the country! 

Oxygen in its pure state cannot explode, but during manufacture and 
bottling impurities sometimes are included with the oxygen and a lethal 
chemical is created which rivals in power of destruction an equal amount 
of nitroglycerin. There are two methods used for the commercial manu- 
facture of oxygen—the air liquefaction process and as a by-product in 
hydrogen manufacture by the electrolysis of water. In the latter there is 
the added danger of hydrogen finding its way into the cylinder. 

Both methods are subjected to the same dangers of bottling. The 
cylinders are first odor-tested by an employee trying to smell foreign matter. 
It is next vacuum-cleaned by some companies and by others only vacuum- 
cleaned if the valve is open. If an odor is detected the interior of the 
cylinder is cleaned with steam and a potassium hydroxide solution. In 
some plants no cleaning is done if the valve is closed and the employee does 
not smell anything. However, since many greases do not give off a strong 
odor the danger lies in such practices. All cylinders should be vacuumed, 
as is customary in some plants. 

This case is one of the latest in finding liability in unusual situations. 
It is probably one of the first reported cases involving the bottling of oxygen 
cylinders. It poses the possibility of finding liability in other similar cir- 
cumstances involving exploding oxygen cylinders. 
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Accident Claims Arbitration Under 
Uninsured Motorist Coverage 


By JOHN EASTMAN, JR. * 


The American Arbitration Association 


The American -Arbitration Association is a private, non-profit organi- 
zation founded in 1926 to foster the study of arbitration, to perfect the 
techniques of this method of dispute settlement under law, and to administer 
arbitration in accordance with the agreement of the parties. 

The American Arbitration Association is managed by a Board of Di- 
rectors, responsible to the membership, which includes corporations, trade 
associations, civic groups, foundations and organizations of all kinds, as 
well as individuals who believe in arbitration as an important system of 
dispute settlement. The Board acts through an Executive Committee which 
meets monthly. The day to day work of the Association is carried on by 
staff at its headquarters in New York and in the branch offices. 

The five most important tribunals of the American Arbitration Asso- 
ciation are: Commercial, Accident Claims, Labor, International and Inter- 
American. The Association’s authority to administer these tribunals is 
derived from the agreements of the parties. Each tribunal is administered 
by Rules and Standards of Procedure which govern the conduct of parties, 
arbitrators and the administrative agency. Arbitrations supervised in this 
way result in awards that are enforceable under the law. The Association 
cooperates closely with members of the bar and trade associations in estab- 
lishing special panels of arbitrators and rules to meet the needs of particular 
industries. 

The American Arbitration Association does not under any circum- 
stances act as an arbitrator. Its function is to provide impartial administra- 
tion of arbitration and to maintain a National Panel of Arbitrators, 
presently consisting of approximately 14,000 men and women, each an 
expert in some field or profession, who have been nominated for their 
knowledge and reputations for impartiality. Arbitrators pay no fee for 
membership on the National Panel and, in commercial and accident claims 
cases, serve without compensation, except under unusual circumstances. 


* Tribunals Vice-President American Arbitration Association, New York City. Ad- 
dress delivered before the Conference of Mutual Casualty Companies in Chicago, Illinois 
on May 4, 1961. 
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They offer their time and skill as a public service to help keep their trades 
and professions free of unfair practices. 

The American Arbitration Association is today the most important 
single center in the world for information, education and research on arbi- 
tration. To bring about the widest possible understanding of the uses of 
arbitration, the Association conducts programs at universities and law 
schools, bar associations, labor unions, trade associations, and civic organi- 
zations of all kinds. Special research projects are undertaken, often at the 
request of member organizations, to adapt needs and procedures to particular 
industries. “The Association’s headquarters is located at 477 Madison 
Avenue, New York 22, New York, and it maintains branch offices at this 
time in Atlanta, Boston, Charlotte, Chicago, Cincinnati, Cleveland, Dallas, 
Detroit, Hartford, Los Angeles, Philadelphia, Pittsburgh, San Francisco 
and Washington, D. C. Two new branch offices in Seattle and Syracuse 
will be opened by early summer of this year. 


Accident Claims Tribunal 


More than six years ago, representatives of the American Arbitration 
Association conferred with representatives of insurance companies who were 
planning to offer the Uninsured Motorists Policy in the State of New York. 
These insurance companies desired to incorporate provisions for the arbitra- 
tion of disputes over liability and/or the amount of damages which might 
arise out of such policies. It was their desire that the fee for such arbitra- 
tions be set at a nominal amount of no greater than $50, rather than having 
it in accordance with the.Schedule of Fees prescribed in our Commercial 
Arbitration Rules, which is based upon the amount of the claim. The 
Association agreed to write a special set of Rules incorporating the $50 fee 
because the insurance companies, in turn, agreed that they would subscribe 
to a Special Budget to cover the difference between what the Association 
would receive at the nominal $50 rate and the rate of fees under the Com- 
mercial Arbitration Rules. It was also agreed that those companies par- 
ticipating in the Budget and their policyholders would be the only ones 
who might use this new Accident Claims Arbitration Tribunal system. 


The Rules of the Accident Claims Tribunal were adopted to give 
insurance companies and policyholders equal access to speed, economy and 
justice, which is the slogan and promise of the American Arbitration 


Association. 


Case Load History 


I believe you will all be interested to know of the constant year to year 
increase in the number of arbitrations which have been submitted. 


[17] 











Year New York State Rest of Country Total 


1956 96 - 96 
1957 278 27 305 
1958 294 90 384 
1959 291 174 465 
1960 274 3/2 646 


Late in November, it was my estimate that in 1961 there would be 
approximately 750 cases filed nationwide. In January of this year, based 
on the number of cases filed in November and December of 1960, I had to 
up the estimate to closer to 900. At the moment, based on the number of 
cases filed in the first three months of this year, it appears that 1961 should 
see over 1400 cases filed. However, this estimate may turn out to be as 
wrong as the November and January estimates. 

In the first three months of 1959, 85 cases were filed, which was less 
than one-fifth of the full year; 124 were filed in the first three months of 
1960, which also was less than a fifth; and in the first three months of this 
year, 308 cases were filed. If the rest of the year follows the same pattern 
of 1959 and 1960, the total should reach nearer 1600 than 1400 for the 
year, or nearly double the estimate made in January. I don’t know whether 
these figures indicate that I should never be hired as a statistician or whether, 
as I hope is the case, policyholders and insurance companies are finding this 
system of dispute settlement so satisfactory, even beyond their expectations, 
that there is more and more of a desire to make use of our nationwide 


facilities. 


Accident Claims Rules 


In 1955, when the original Accident Claims Rules were drafted and 
adopted by the Association’s Executive Committee, they were much shorter, 
and we thought easier to administer than the Commercial Arbitration 
Rules. As it turned out, it would have taken less time to administer cases 
if we had not left out of the Rules many of the provisions which were in 
the Commercial Arbitration Rules. As an example, I might point out that 
the original Accident Claims Rules had no section with respect to ‘‘Re- 
opening of Hearings.”” We knew, on the basis of our experience and 
knowledge of Arbitration Law, how an arbitration could be reopened after 
it had been closed by the arbitrator, but before he had rendered his award. 
What we had not anticipated was the amount of time it would take us to 
explain to parties, attorneys and arbitrators how something such as that 
was done and permissible under law, even though no mention of it was 
made in the Rules. There are many other similar aspects of administration 
which meant the Association and the parties were spending more time than 
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necessary discussing procedures. Thus, it was determined by 1960 that it 
would be to the advantage, not only of the Association’s personnel, but all 
the users of the Tribunal, to amend the Accident Claims Rules by enlarging 
the number of provisions and copying, as nearly as possible, and where 
applicable, the Commercial Arbitration Rules, which have been tried and 
proved satisfactory, except with minor revisions, during the last 35 years. 
Accordingly, new Rules were drafted by the Tribunal Staff, carefully 
checked by the Association’s Legal Research Department, subsequently sub- 
mitted to the Association’s Law and Executive Committees for their 
approval, and as a result, the new Rules, as amended, went into effect on 
April 1, 1961. 


Initiating A Claim 

Arbitration is initiated by either the insurer or the policy-holder, by 
serving notice on the other party, and sending two copies of this notice, 
which is technically called a Demand for Arbitration, to the Association. 
This Demand should indicate what the claim is and should quote the 
arbitration provision of the policy and the policy number. 


Answering 


The party upon whom the demand is made is given an opportunity to 
file an answering statement within seven days; if he fails to do so, it is 
assumed he denies the claim. The answer should be filed in duplicate at the 
nearest American Arbitration Association office, and a copy sent to the 
initiating party. 


Disputes Other Than Those Arising 
Out Of An Uninsured Motorists’ Policy 


There is a provision in the Rules that disputes other than those arising 
out of the Uninsured Motorists coverage may be submitted for arbitration 
under these Rules. It provides that parties to any existing dispute arising 
out of any liability insurance policy not providing for arbitration, which 
has been written by a company subscribing to the Special Accident Claims 
Tribunal Budget, may commence the arbitration by filing at any office of 
the Association two copies of a written agreement to arbitrate the given 
dispute or disputes. The agreement must be signed by the parties and must 
contain a statement of the matter in dispute; the amount of money in- 
volved, if any, and the remedy sought. This section of the Rules, to date, 
has been relatively neglected. However, a few companies have made use of 
it, and I anticipate that, as time goes by, more and more will wish to avail 
themselves of the right to resolve more and more types of disputes quickly 
and economically by submitting them to the Association. 
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Selecting The Arbitrator 


The next step involves selection of the arbitrator. A special Accident 
Claims Panel of Arbitrators has been created, consisting of attorneys who 
have been nominated by Bar associations throughout the country or by 
other attorneys who are now commercial arbitrators on this Association’s 
National Panel. To give the insurance companies and the policyholders 
the most acceptable arbitrators, it is stated that no attorney working for 
an insurance company or specializing in negligence cases may serve in 
accident claims cases. Even after an appointment is made by the Associa- 
tion, any party may object to the arbitrator. Another will be substituted. 

In the State of New York, at the request of users of the Tribunal, the 
Association is commencing to appoint as arbitrators only attorneys who 
have at least 50% negligence work in their practice. The request that we 
appoint from among the negligence attorneys was primarily because of a 
belief that it would cut the length of hearings, as it would not be necessary 
to spend so much time educating non-negligence attorneys who serve as 
arbitrators. At the present time, it is unknown whether this change will 
eventually spread throughout the rest of the country. We have been asked 
to continue appointing non-negligence attorneys until there has been suffi- 
cient experience gained in the State of New York to know whether the 
change should be made throughout the entire country, or whether, in New 
York, we should go back to non-negligence attorney arbitrators. 


Choosing A Time and Place For Hearing 


Five days notice is given for hearings. The parties indicate their prefer- 
ences for the time of the hearing on a special calendar sent to them by the 
Association when receipt of the initiating papers is acknowledged. The 
case may be adjourned or continued to another date. The place of arbitra- 
tion is also at the mutual convenience of the parties; in the case of dispute 
on this point, the administrator makes the decision. 


Rules Of Hearing Procedure 


It has often been remarked that arbitration hearings are informal. This 
is certainly true, but it should not be inferred that there is any lack of order 
in the arbitration hearing room. On the contrary, there are precise rules 
governing proceedings—trules that have evolved out of many decades of 
experience and out of intensive discussions with authorities in the insurance " 
field. 


Right To Counsel 


The right of parties to be represented by legal counsel in arbitration is 
firmly fixed in the Rules. Thus, even where state laws have not so pro- 
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vided, all parties are on an equal status in their quest for substantial justice 
when they arbitrate under the American Arbitration Association Rules. 
Of course, parties do not always avail themselves of this right, particularly 
in labor-management arbitration, and, to a lesser extent, in commercial 
arbitration. But so far, no party has appeared in an accident claims arbitra- 
tion hearing without counsel. 


Order, Burden Of Proof and Evidence 


The orderliness of arbitration is seen in other respects as well. On the 
day fixed for the hearing, the tribunal clerk prepares the Oath of the 
Arbitrator and a minute sheet for listing the names of witnesses and all 
exhibits submitted as part of the proof. After the Oath of the Arbitrator 
is administered, the complaint is read. It is customary for the complaining 
party to present his case first, except when there are special reasons why an 
arbitrator prefers to reverse the procedure. But in any case, the “burden 
of proof’ is not on one side more than the other; it is the obligation of 
both sides to try to convince the arbitrator through testimony of witnesses, 
presentation of exhibits, and cross-examination of the opposing witnesses. 
The arbitrator may require the submission of briefs in triplicate. The 
ordinary courtroom rules of evidence do not apply, but the rules of arbitra- 
tion are adequate to keep proceedings moving swiftly and purposefully to 
the point where an arbitrator can render a just award. 


Impartiality 

The most important rule of arbitration is that an arbitrator must listen 
to all the evidence and that each party must have full opportunity to rebut 
the other’s arguments. There are important implications in this statement. 
One is that direct communication between the parties and the arbitrator 
is to be avoided. Many technical arrangements are necessary in arbitration, 
such as setting a time and place, re-convening hearings, exchanging briefs, 
etc. But all of these functions are performed through the Association’s 
tribunal clerk. The American Arbitration Association Rules bar consulta- 
tion between the parties and the arbitrator. In this way, the danger that 
one side may have offered arguments to which the other had no opportunity 
to reply is avoided. This insulation of the arbitrator, not only against 
unregulated access by the parties, but also against many purely technical, 
housekeeping and record-keeping functions, is one of the important rules 
which makes it possible for parties to practice arbitration with utmost con- 
fidence in the fairness and the enforceability of awards. 


How The Lawyer Should Conduct Himself 


Since the procedures of arbitration are somewhat more informal than 
those of a courtroom, the lawyer representing either a claimant or an insur- 
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ance company should modify his conduct at hearings accordingly. The 
skills of the lawyer are equally in demand, but the techniques will be 
different. The object of examination of witnesses is to get the facts; 
arbitrators will usually permit witnesses to go somewhat afield, as long as 
relevant facts are being produced. The lawyer serves his client best in 
arbitration when he marshals those facts and presents them in a business- 
like manner. He will prepare what may be called an opening brief, whether 
written or oral, which should be uncomplicated and unemotional, keeping 
in mind that a fellow lawyer sits as arbitrator. He is the one who must be 
convinced, not a jury of laymen who might presumably be more taken in 
by flights of flowery appeal. He will recognize that rules of evidence are 
not strictly applied. This does not mean that he will calmly admit all 
sorts of irrelevant matters and hearsay evidence. He knows that the 
arbitrator will recognize weak evidence for what it is and will point out 
the deficiencies of second and third-hand testimony. 


The Award 


A written award must be rendered by the arbitrator within 30 days 
after the hearings are closed. If the parties settle their dispute during the 
course of the arbitration, the arbitrator, upon their request, may set forth 
the terms of the agreed settlement in an award. If an award is not satis- 
factorily honored, the other party may reduce it to a judgment under the 
rules of procedure of the particular judicial jurisdiction involved. 


Conclusion 


In becoming more familiar with the uses of arbitration, the attorney 
will discover that there is no conflict between arbitration and the law, that 
the lawyer who learns to use arbitration acquires a new tool for rendering 
his service to his clients and the public. 
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Regulation of Insurance Rates 


By S. ALEXANDER BELL * 


te SEUA DECISION was rendered in 1944; Public 
Law 15 (the McCarran Act) was enacted in 1945; and the All Industry 
or similar state rating laws required to comply with the provisions of 
Public Law 15 were enacted in all of the states during the following two 
years. Fifteen years have passed since then, yet state regulation of insurance 
is under greater attack today than it ever was during the entire period since 
the SEUA decision put the whole system of state regulation into jeopardy. 
On the one hand, the Senate Anti-Trust and Monopoly Sub-Committee 
is critical of the nature of state regulation under the rating laws and, on 
the other, the industry, or large segments of it, are critical of the rating laws 
and are clamoring for changes. Everyone has a different concept of what 
is going on and a different explanation for the reason. All agree that there 
is something wrong with the entire situation and that something should be 
done to correct it, but no one seems to agree as to what that something 
should be. In the following, an attempt will be made to examine the facts 
in the matter objectively and to clarify the situation. Perhaps after that 
some logical conclusions may become self-evident. 


Rate Situation Prior to the SEUA Decision 


When speaking of the rate situation in the insurance industry other 
than life, it is necessary to break down the problem by types of insurance 
because the rate problem in different areas of insurance is fundamentally 
different. These major areas are the fire lines, automobile lines, general 
casualty lines, workmen’s compensation and inland marine. 


Fire Lines 


Prior to the SEUA decision, fire and allied lines insurance rates were 
promulgated by the various state inspection bureaus, but were calculated 
for them by the regional actuarial bureaus. The statistical data involved 
in this rate making was collected by the Board of Fire Underwriters. All 


* Partner and Insurance Manager, Chicago office, Peat, Marwick, Mitchell & Co., Certi- 
fied Public Accountants; CPA, LLB, ACA; Manager, National Independent Statistical 
Service and Illinois Bureau of Casualty Insurers; special consultant on insurance accounting 


and actuarial problems. 
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of these were private unsupervised organizations of insurance companies 
whose members paid their costs and determined their policies. The bulk of 
the fire and allied lines insurance business at that time was in the hands of 
the so-called ‘‘Board companies.’’ These companies were engaged in fierce 
competition among themselves within the rate structure which they jointly 
promulgated through this complicated rate making machinery. Their com- 
petition, therefore, was not on the basis of price to the consumer but pri- 
marily on the basis of compensation to the producer. This tended to create 
great unanimity among these competiors in their desire to maintain the 
highest possible rate to the consumer so as to have as much leeway as 
possible in the field of producer compensation in which they competed. 
This was the situation that precipitated the SEUA case. 

Mutual insurance companies charged their policyholders the same or 
substantially the same rates and then made large policyholder dividend 
refunds thereby reducing the net rate to the policyholders. Large scale 
development of mutual insurance companies as a real competitive force 
which would bring down the rate structure did not exist and was not likely 
to develop because of the difficulty of financing mutual insurance companies 
and other handicaps placed in their way by the Board companies. The fact 
of their ability to organize and to exist and to pay dividends as high as 
50% of the premiums charged was indicative of the nature of the rates 
promulgated by the Board companies. Since the facilities for rate making 
in the fire field are very expensive and involve inspections, etc., and since 
the control of these rating and inspection organizations was in the hands 
of the Board stock companies, mutuals had difficulty in even obtaining the 
necessary data or service. In many states, membership in inspection bureaus 
and uniformity of policies had been made mandatory by legislation fostered 
by the Board companies. 

The few independent stock companies organized in some industrial 
areas where investment capital was available to compete on the basis of 
reduced rates had tough going. The general atmosphere was not favorable 
for any fire company which did not operate in the orthodox manner. 
These companies could not obtain their business through the same agen- 
cies as the Board companies because of agreements between the companies 
and their agents which specifically provided that only Board companies 
could be serviced by Board agents. At one time an independent fire com- 
pany which sought admission to the State of New York and did not agree 
to abide by the class 1 agency commission scale could not even secure 
a license to enter New York. It took a court decision to set aside this 
administrative ruling. In general the tenor was set by the Board com- 
panies, generally the few leading major companies, to keep the fire business 
within this private club in which the members could compete for the 
agents but not for the customers. 
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Automobile Lines 


The situation in the automobile lines prior to the SEUA decision was 
as follows. The bulk of the automobile insurance was written by the 
members or subscribers of the National Bureau of Casualty Underwriters 
and of the National Automobile Underwriters Association. A large part 
of the physical damage coverages rated by the NAUA was written by the 
fire companies which were members of the National Board of Fire Under- 
writers. The rates promulgated by the National Bureau of Casualty 
Underwriters and the NAUA, generally known as “‘manual rates,” were 
based on the experience of their members and subscribers which at that 
time represented the bulk of automobile insurance written. The members 
of either association, commonly known as the “conference companies”, 
whose number was fairly small and who were the largest writers of auto- 
mobile lines, set the policy of both organizations. The subscribers merely 
followed and took advantage of the facilities. 

The majority of the automobile writing mutuals were members or sub- 
scribers of the Mutual Rating Bureau whose rates generally followed those 
of the National Bureau of Casualty Underwriters and the National Auto- 
mobile Underwriters Association. Large policyholders’ dividend refunds 
were paid by these companies out of their savings in operating costs. 

Automobile lines developed very rapidly and became the largest single 
factor in the total of insurance premiums other than life and accident and 
health written in the United States. As of the date of the SEUA decision, 
automobile line premiums represented approximately 40% of the total of 
all such premiums. 

The rates promulgated for automobile lines by the conference com- 
panies were also influenced by the fact that these companies competed with 
each other on the producer rather than the consumer level. However, be- 
cause the machinery of rate making in the automobile field was such that 
companies did not have to join any inspection bureaus, and were not 
required to furnish statistics of experience, a number of independent com- 
panies were organized to compete with the conference companies on the 
basis of lower rates. These independent companies made their rates by the 
simple expedient of taking the National Bureau and NAUA rates and re- 
ducing them by a flat percentage equal. to the reduction in their cost of 
acquisition and operations. They also concentrated on the selection of the 
preferred motorists whose incidence of loss was lower than average, in 
which they were facilitated by the cut-rate premiums they offered as an 
inducement. 

As a result, the situation which developed in the fire insurance field and 
which led to the SEUA case, never developed in the automobile field. The 
independent companies, together with the dividend paying mutuals, con- 
tinued to grow and prosper at the same time that independent companies 
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in the fire field had difficulty getting off the ground. The prosperity of 
these independent companies and the constant increase in the volume of 
business they wrote was due not only to the fact that they offered a lower 
price to the consumer, but also to the rapid growth of the automobile 
insurance market. As of the date of the SEUA decision, there existed in 
the automobile insurance field a keen competitive struggle between the 
conference and independent companies which did give the motorist an 
opportunity to purchase his automobile insurance at a fair price. 


General Casualty Lines 


The general casualty lines other than automobile and workmen’s com- 
pensation consist of a number of secondary lines which do not in total 
represent a very large part of the premium volume in the United States. 
The largest part of these lines is what is known as commercial lines, mean- 
ing insurance of business enterprises in which premiums are substantial. 
These lines have been written until recently almost exclusively by the 
members of the National Bureau of Casualty Underwriters. The National 
Bureau, therefore, was and still is the only source of statistical data neces- 
sary for the calculation of rates in these lines. As in the case of the auto- 
mobile lines in the early days of their development and prior to the SEUA 
decision, the rate levels in these lines maintained by the National Bureau 
were predicated upon the fact that competition among the members of the 
Bureau was for the agent and not for the customer. Therefore, generous 
expense allowances geared to the prevailing commission levels have always 
been allowed in these rates. However, in some of the large commercial 
lines with the growth of the enterprises involved, the threat of self- 
insurance replacing the insurance companies has operated to keep the rates 
down to the consumer and to reduce the commissions to the producer. 
Overall, however, the rates have been maintained at a fairly high level. 


Workmen’s Compensation 


Workmen’s compensation, being a statutory cover and all statistics and 
rate making being almost exclusively concentrated in the hands of the Na- 
tional Counsel on Compensation Insurance, developed a situation quite 
different from that existing in the other lines of insurance. In effect work- 
men’s compensation rate making is in the hands of a statutory rate making 
agency. There being no central rate making instrumentally controlled by 
a small group of companies, competition in workmen’s compensation lines 
was always on the consumer rather than the producer level and, therefore, 
presented no problem as of the date of the SEUA decision. 


Inland Marine 
Inland marine is a small line of insurance. Prior to the SEUA decision 
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and before multiple line writings were permitted, it was written only by 
fire companies and was largely in the hands of the Board companies. 
Inland marine insurance being a fairly recent development, no specifiic 
rating machinery existed as of the date of the SEUA decision for the 
promulgation of inland marine rates, most of them being made by the 
companies individually on the basis of judgment and their own experience. 


Impact of the SEUA Decision 


The immediate effect of the SEUA decision was to make all rating 
bureau activity illegal under the various anti-trust statutes of the United 
States. Since these organizations could not be liquidated over night with- 
out great injury to the insurance business and to the economic life of the 
country, Congress promptly responded to the pleas of the insurance in- 
dustry by passing the McCarran Act (Public Law 15). This Act recog- 
nized the fact that making rates in concert is essential in the insurance 
business and declared a temporary moratorium for application of the 
federal anti-trust statutes to the insurance business pending reorganization 
of their price making activity in concert to a basis where it would be effec- 
tively supervised by state insurance authorities. 

Public Law 15 also gave the various industry associations time to study 
the situation and, in cooperation with the state’ insurance supervisory 
authorities to work out a new approach to the problem of rate making in 
concert. All-Industry committees together with committees of the NAIC 
worked out model all-industry rating laws separately, one for fire and one 
for casualty lines. At that time the separation between these two lines 
was fairly clear (multiple line statutes were in effect in only a few states) 
and the competitive situation was quite different. 

Both the fire and the casualty rating bills, in general contained the same 
basic provisions: (1) a general statement as to how the rates are to be 
made which was broad enough to cover the existing methods of rate mak- 
ing; (2) a requirement for filing and justification of rates; (3) a pro- 
vision for the organization and supervision of rating bureaus; and (4) a 
provision for the organization and supervision of advisory organizations. 
The differences between the two bills were in the following: The fire bills 
provided for the rates to be based on the average of five years’ experience; 
the casualty bills were silent with respect to the period to be covered by 
the statistical background. The casualty bills contained a provision (which 
the strong independent group which existed in the automobile field exacted 
as the price for their cooperation) assuring the independent companies 
freedom from domination by the conference companies through enforced 
uniformity in statistics. As subsequently passed by the various state legis- 
latures the majority of these rating laws required the approval of all rates, 
both fire and casualty, by the insurance departments. A few provided for 
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subsequent disapproval. All of them, however, required filing and support 
by appropriate experience statistics. 

The passage of state rate legislation took several years. Several more 
passed before the various insurance departments began to cope with the 
situation to some extent. A great many insurance departments are not yet 
equipped to cope with the situation even at this late date and simply act 
as rubber stamps for the rating bureaus and the individual companies. 
Nevertheless, a great many fundamental changes have taken place during 
the last sixteen years since the SEUA decision that have drastically changed 
the shape of the entire industry and its requirements. These changes re- 
sulted not so much from the changes in legislation as from changes in the 
general economic situation. The postwar expansion of the economy and 
the wave of prosperity had much more to do with the changes in the insur- 
ance situation than legislation. This is particularly true in the automobile 
lines which, being 40% of the total volume and of greatest immediate 
importance to the consuming public, are of the most urgent concern. 


Developments in Automobile Lines 


In the automobile lines following the close of World War II (which 
took place shortly after the SEUA decision was rendered and before all of 
the state rate legislation was passed) the volume of premiums expanded 
at a fantastic rate as the country restocked its automobile population, on the 
one hand, and financial responsibility legislation enacted in a progressively 
larger number of states forced more automobile owners to buy insurance. 
While prior to the last war automobile liability insurance was purchased by 
less than 25% of the automobile owners under the pressure of the financial 
responsibility legislation, almost overnight 75% or more of the automo- 
bile owners were in the market for the insurance. Moreover, this financial 
security legislation converted automobile insurance from a luxury item into 
a necessity. 

This was an opportunity for wide awake merchandisers to step in and, 
by changing the emphasis in their rate making from the producer to the 
consumer level to “‘cash in on the situation.’’ Within no more than a 
decade the automobile lines which were largely written and controlled by 
the conference companies before the last war were to the extent of more 
than 50% in the hands of independent companies and to the extent of 
about 30% in the hands of only four large independent companies. 

The conference companies unable to readjust their selling organizations 
and costs geared to competition on the producer level to competition on a 
consumer level, were gradually reduced to a minority in the total premium 
volume on private passenger automobile, the largest single line in the entire 
volume premiums other than life and accident and health. Yet while they 
became a minority factor in satisfying the requirements of the automobile 
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insuring public, they continued to be the major and almost the only source 
of rate making in the private passenger field. The several largest independ- 
ent companies came more and more to rely on their own experience which 
they did not furnish to any central organization for use in promulgating 
rates for other companies or groups, and the smaller independents con- 
tinued to make their rates by the old expedient of a percentage deviation 
from rates promulgated by the conference companies through the National 
Bureau of Casualty Underwriters and the NAUA. 

Thus, in the rate making processes in the private passenger automobile 
insurance field, the situation as of approximately the end of 1959 was as 
follows. The conference companies writing less than 25% of the volume 
of private passenger insurance at rates anywhere from 15% to 20% higher 
than those quoted by independent companies continued to lose business 
and were reduced te writing practically nothing but sub-standard risks. 
In determining their own rate revisions on the basis of their own experience 
with such risks, and retaining the high expense provisions required by 
the nature of their sales organizations (inherited from the early years when 
they were in the control of the automobile insurance field) they were com- 
pelled to seek ever higher rates. As a result they lost even more business 
to the independents whose rates were maintained at a fairly constant differ- 
ential. The result was that the conference companies continued to lose 
more money on the business they wrote and the independent companies, 
which followed their upward as well as their downward rate revisions, 
made more money each time the conference companies sought to reduce 
their losses by increasing rates. 

By 1959, the conference companies finally realized that they must 
compete on the consumer level if they are not to be completely eliminated 
as a factor in the private passenger automobile field. This last they could 
not afford because their agency organizations would have been seriously 
hurt by any further loss of income from automobile lines. Since these 
companies still made large profits on lines other than automobile secured 
through the same agency organizations, it was necessary for them to main- 
tain the volume of their automobile business even at a loss. Accordingly 
at the end of 1959 the so-called merit-demerit rating plan was devised 
which for the first time placed the conference companies in a position to 
compete with the four major independents who were selling insurance 
at the lowest rates. The rate reductions inherent in the safe-driver merit- 
demerit system were not a result of any drastic changes in the sales cost 
provisions of the conference companies; they were a simple competitive 
move in what is generally accepted as a “‘rate war’ which has been raging 
ever since. Similar steps, to counter this action of the conference companies, 
have been taken by the large and some small independents, all for the same 
purpose and without regard to the actualities of their cost framework. 
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The insurance departments whose duty it is under the existing rate 
statutes to approve all of these filings were put in an untenable position. 
The statistical evidence justifying most of these changes was one largely 
predicated on judgment. All of these filings generally tended to reduce the 
rates and disapproval of rate reductions is, to say the least, politically 
difficult in the majority of the states with respect to such an important 
consumer item as automobile insurance. Thus, under the existing rate 
regulatory machinery the insurance supervisory authorities became involved 
in the rate war in which the entire basis of the McCarran Act, the im- 
portance of pooling the experience in order to make proper rates in concert 
is completely disregarded and rates are made to meet immediate competitive 
conditions regardless-of costs. Nevertheless, the intervention of the insur- 
ance departments under the majority of the rating statutes which require 
prior approval of filings still restricts freedom of action in this rate war. 
To obtain greater freedom of action, both sides in the controversy, the 
conference and the independent companies, have almost unanimously come 
to a change in their views with respect to what is necessary to satisfy the 
anti-trust statutes of the United States. In the middle 40’s, it was the 
majority view that prior approval of filings was the only thing that would 
satisfy the requirements of these statutes and avoid prosecution for making 
rates in concert. Today the view is that prior approval is not necessary 
and that subsequent disapproval of filings is sufficient for compliance with 
the McCarran Act (proper state supervision of rate making in concert). 

In this change of mind, companies have been greatly assisted by the 
members of the U.S. Senate Antitrust and Monopoly Sub-Committee, 
which has been investigating this area of the insurance business for several 
years. On the basis of their findings, they have generally arrived at a con- 
clusion, which while not yet official has been pretty well publicized, and 
which is fairly clearly expressed in the so-called Kefauver rating bill pending 
enactment in the District of Columbia. Their view is that the prior ap- 
proval provision has not operated to encourage competition and that re- 
moving this hurdle from the path of the companies in their competitive 
struggle for the premium dollar will make competition keener, prices lower, 
and will result in great benefits to the public. 

Since, to a very large extent these conclusions are predicated upon the 
findings made in investigating the existing situation in the fire rather than 
casualty lines, particularly automobile lines, a look at the developments 
which took place in these lines since the SEUA decision wiil be helpful in 
determining the validity of these conclusions. 


Developments in Fire Lines 


The same wave of prosperity following World War II which has 
quickened the tempo of economic activity in the United States and the 
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inflation of the post-Korean war era have operated to change the whole 
complexion of the fire insurance as they have in the automobile insurance 
business. The great post-war building boom of private housing units 
expanded the fire insurance business manyfold in an area where the ultimate 
mass-consumer was involved on a large scale for the first time. Mass mer- 
chandise in this field found an opportunity to build large premium volumes 
by catering to the consumer directly rather than to the existing agency 
organizations. In this field again, affiliates of the large independent auto- 
mobile writers on the one hand and the Insurance Company of North 
America, a large independent fire writer, have been most active. But in 
their efforts to reduce the rates in the fire lines, they did not have the same 
open field the rating laws gave them in the automobile field, because of 
the effective control which the Board companies still had on the rate making 
machinery. 

In the fire field, these independent companies had to become members 
or subscribers of the existing rate making system of inspection bureaus, 
and the only way they could reduce their rates and give the consumer the 
benefit of their lower sales costs was by way of deviation. These deviations 
had to have the approval of the various insurance departments and were 
fought bitterly by the entrenched rating organizations as aggrieved parties. 
In addition to the litigation, both on the administrative and on the judicial 
level, the existing system also subjected these independent companies to 
exorbitant charges based frequently on rather far-fetched construction of 
the rules and regulations in effect in the various rating organizations. In 
other words, independent companies in their efforts to reduce their rates in 
the fire lines had to fight bitterly step by step all the way up through the 
insurance departments and through the courts against determined opposi- 
tion of the entrenched interests. 

This organized opposition actually did not collapse until the year 1960 
when the Board of Fire Underwriters, faced with the Kefauver bill, joined 
the bandwagon of those who clamored for elimination of prior approval 
of rates and the adoption of the Kefauver bill or similar legislation in all 
of the states as a model. The Kefauver bill actually was a result of this 
bitter battle to free the fire lines from the stranglehold of the entrenched 
interests on the rating machinery. While the board companies appear to 
have surrendered on the legislative and judicial level, it will be a long time 
before the independent companies may have as free a field in the rate making 
area in the fire lines as they now have in the automobile lines. The reason 
is that while in the automobile lines the large independents do not need the 
facilities and services of the rating organizations, in the fire lines the inde- 
pendents still to a very large extent depend on these facilities and cannot 
afford to destroy them. 

On the other hand, since this rate making machinery is still controlled 
by the Board companies and will continue to be so controlled until it is 
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completely reorganized under appropriate legislation, the large fire inde- 
pendents will continue to be handicapped in their competitive struggle with 
the Board companies. Nevertheless in the mass consumer lines which have 
been largely freed from the control of existing rating machinery, such as 
the homeowners, the competitive situation at the present time is as free as 
it is in the automobile lines. 


The American Agency System 

In addition to the forces of the organized board and conference com- 
panies and of the state and federal authorities, another factor of great im- 
portance to be considered in connection with the rate problem, particularly 
in the fire lines, is the American Agency System. The American Agency 
System grew up under the protection of state supervision. As was made 
clear before, all rate activity of the principal rating organizations in all 
lines of insurance prior to the SEUA decision was geared to the needs of 
the distributor rather than consumer. Agency organizations controlled the 
distribution of insurance to the consumers and insurance companies com- 
peted for their services and only through them for the insurance markets. 
Thus the struggle between the independent companies and the board and 
conference companies which became so acute following World War II and 
the SEUA decision was in essence an attack by the independent companies 
on the entrenched agency control of the market. By going directly to the 
consumer through controlled sales organizations, these independents were 
actually destroying the foundations of the American Agency System and 
its high commission rates. Therefore, all agency organizations were solidly 
behind and actively supporting every step of the organized opposition to 
the demands of the independent companies for freedom of action in the rate 
making field. —The power and influence of the agency organizations cannot 
be underestimated when it is realized that all of these activities ultimately 
involve legislative action which depends on political power and influence.! 


State Supervision 

The system of state supervision prior to the SEUA decision was not 
concerned with the protection of the public on a price level. The protection 
the system of state supervision was designed to provide for the public was 
that of solvency and fair dealing. Prompted by various investigations, com- 
mencing particularly with the Armstrong investigation in the early years 
of this century, legislation was enacted in the various states which, properly 
enforced, offers the American public more than adequate protection against 
unfair practices and insolvency of insurance companies. Until after the 
passage of the McCarran Act and the All Industry rate legislation the 


* The stock agents in North Carolina, with the support of the Insurance Commissioner, 
have just succeeded in having a law passed in that state, effective September 1, 1961, pro- 
hibiting all deviations in automobile liability insurance rates. 
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public was not given any assurance of fair treatment with regard to rates. 
Thus the general tenor of the system of state regulation, its underlying 
philosophy, its general attitudes, traditions and habits, developed over al- 
most 100 years of state regulation, were conditioned by the system of rate 
making and rate control which the industry developed prior to the SEUA 
decision. The then prevailing philosophy, competition on the agency 
rather than consumer level, in the predominant majority of the insurance 
industry was generally the philosophy of state supervisory authorities. 
Therefore, the impact of the SEUA decision on the state authorities was 
just as drastic as it was on the insurance industry and it took quite a 
number of years following the SEUA decision for the new philosophy of 
competition on the consumer level to filter down through the machinery 
of rate regulation. As of this date it has not as yet fully penetrated through 
the entire system. 

In their struggle for the preservation of control of the rate making 
machinery, de facto if not de jure, the board and conference companies still 
have the sympathetic ear of a large section of the state supervisory authori- 
ties. However, crowded by the investigative power of the federal govern- 
ment, and particularly by the activity of the Senate Anti-Trust and 
Monopoly Sub-Committee, the state regulatory authorities have been 
frantically searching for a solution to their predicament in which they were 
placed by the advent of the SEUA decision and rate legislation. Harassed 
by the inadequate budgetary appropriations; the inability to find com- 
petent personnel to perform this difficult function; by bitter controversies 
between the opposing sections of the insurance industry in which they 
were caught in the cross fire; and still collectively uncertain in their own 
minds as to which is the proper road to the performance of their duties 
as all-around insurance supervisory authorities, they have not as yet arrived 
at a definite position. 

Their principal dilemma can be summarized somewhat as follows. Rate 
legislation requires them to supervise rates that would not be unfair, un- 
reasonable or unjustly discriminatory, yet neither existing legislation nor 
existing machinery of rate regulation makes it possible for them to do an 
adequate job. The legislation is not specific enough as to what the proper 
rates should be, and the enforcement machinery is not fully competent to 
determine the adequacy or inadequacy of the rate filings. On the other hand, 
unrestrained rate competition between the large groups of companies (the 
so-called rate wars now either raging or in the making) obviously will 
tend to deplete the resources of the companies whose solvency they are re- 


* The report of the Gerber Subcommittee on Rating of the NAIC submitted at the June 
1961 NAIC meeting in Philadelphia expressed preference for the prior approval method of 
rate regulation and rejected the no prior approval approach. This subcommittee report was 
adopted by the full committee on Rates and Rating Organizations and then endorsed by the 
NAIC Executive Committee. The full text of the subcommittee report appears in the June 
16 issue of The National Underwriter. 
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quired to supervise and could no doubt in the long run result in insurance 
company failures they are required to forestall. While they will not openly 
admit it, they generally realize that the machinery of their supervision of 
financial aspects has never been too good and in fact is one of the weakest 
spots in the entire state regulatory system. This makes it that much more 
difficult for them to perform their duty of maintaining solvency of com- 
panies without at the same time being able to enforce the adequacy of the 
rate structure. They sincerely believe and are very much afraid that as 
inadequate as present rate legislation may be, legislation along the Kefauver 
bill lines will make the situation worse and will make the performance 
of their duties of regulating the insurance business in its other aspects that 
much more difficult. 

Through all of their deliberations and searching for a solution to the 
problem runs a basic fear of federal intervention in the insurance business 
and destruction of the entire state regulatory system. They are thus con- 
cerned not only with solving this problem but with the very preservation 
of state supervision of the insurance business. 


State vs. Federal Regulation 

The question arises then, why not Federal regulation? Why don’t the 
independent companies who are clamoring for freedom of rate action and 
unrestrained competition prefer Federal regulation? The problem which 
offhand seems simple upon analysis becomes a very complicated one. It 
would be fairly simple to enact federal legislation providing for the rein- 
corporation of insurance companies under federal charters similar to those 
under the national banking system. Those of the companies who prefer 
independent action in a free competitive market without the need for rate 
action in concert could then reincorporate and escape all of the trials and 
tribulations they have been going through and of which they have been 
complaining so vociferously. The other companies which need or prefer 
making rates in concert could remain under state supervision and regulation. 

The answer, of course, is not quite that simple. Granted that such 
Federal legislation is passed by Congress, which obviously would be im- 
possible without the active cooperation of large segments of the insurance 
industry, the true fear is that those companies which reincorporate under 
Federal charters still will not escape state supervision and thus would be 
subjected to dual supervision. While they may be exempted from super- 
vision on the rate level supervision of the other aspects of the insurance 
business would have to be done state by state and in line with state require- 
ments enforceable under the police powers of the states with respect to 
treatment of policyholders, residents of such states, etc. This may or may 
not include even state rate regulation in conflict with Federal regulation. 

Therefore, even the Anti-Trust and Monopoly Sub-Committee is not 
for the federalization of regulation of insurance but for the liberalization 
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of the state rate regulatory statutes to permit free play of competitive forces 
which in their opinion will take care of the fair treatment of the public 
in the rate making area. Their recommendation is that the state supervisory 
authorities cooperate with them in this area and, relieved of the pressure 
of rate regulation on prior approval basis, perfect the machinery of super- 
vision of the other aspects of the insurance business, particularly the sol- 
vency of insurance companies. In the rate regulatory area they suggest that 
state supervisory authorities limit themselves to the disapproval of those 
rate filings which companies may make from time to time in the course 
of unrestrained competition and which may be injurious or unfair com- 
petition. It is at this point that the state supervisory authorities generally 
feel that positive regulation is the only thing which will prevent unfair 
rate filings (as part of the various rate wars) which it is their duty to pre- 
vent because of their effect on the solvency of companies. 


Unrestrained Competition and Rate Justification 

In all of the discussions, contests, moves and counter-moves made in 
connection with the problems of the insurance industry outlined so far, 
one of the most fundamental principles of insurance price making was com- 
pletely lost! This is statistical justification of insurance rates. In industries 
where tangible goods or services are sold by competitors in the open market, 
the relationship between the cost of the article and the price at which it can 
or is being sold is generally known or can be readily determined in each 
case. Therefore, in those industries in which federal or state authorities 
may be required to intervene in the course of enforcement of federal or state 
statutes, they normally can determine whether or not prices fixed by the 
companies are determined in fair relation to their own costs. Moreover, 
the business concerns themselves have a ready framework of reference in 
fixing their prices in their competitive struggle among themselves for the 
consumer dollar so that they know whether their prices have a reasonable 
relationship to the actual or anticipated cost. 

Not so in insurance, unless comprehensive statistical experience data is 
available to those who make rates, and to those who supervise them. As 
pointed out previously, in the automobile insurance field the statistical 
basis for rate making has been almost completely lost to the average insur- 
ance company and consequently to the supervisory authorities. It has been 
fragmented so badly and such a large segment thereof is no longer available 
to the public that intelligent preventive rate supervision becomes almost 
impossible. As the rate war goes on and competitive conditions require 
further and further rate cuts regardless of actual costs, more and more 
judgment factors will be introduced because there is no longer an acceptable 
standard yardstick available against which these judgment factors can be 
gauged by both rate makers and the supervisory authorities. The same 
situation is gradually developing in those sections of the fire lines which 
are concerned with individual dwellings and some other class rated risks. 
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Furthermore, blind rate warfare is inevitably to the advantage of the 
strongest and largest groups. In private passenger automobile insurance, for 
instance, these groups now control approximately 35% of the total insur- 
ance volume. Unrestrained rate cutting on their part for a short period 
could permit them to make unjustified inroads into the market which it 
would be quite difficult for their competitors to recover later even after they, 
either voluntarily or under the prodding of rate supervisory officials, might 
be compelled to retreat. Unrestrained competition of this type inevitably 
must lead to unfair competition and in the absence of a yardstick unfair 
competitive practices are difficult to discover or to prosecute. 


Regulated vs. Unrestrained Competition 

It would appear from the foregoing that both the public and the insur- 
ance companies will be better served by regulated rather than unrestrained 
competition. Regulated competition would also appear to have been the 
original intent of the McCarran Act. This original intent has been lost 
in the competitive struggle which has taken place since the enactment of this 
law. Perhaps it should be recalled and reconsidered by those who now seek 
to change the whole complexion of the insurance industry into which the 
McCarran Act and the All Industry legislation intended to mold it. The 
shortcomings of administration seem to have obscured the soundness and 
desirability of the objective. Perhaps the energy and the efforts expended 
in attempting to change the law, if it were concentrated on improving the 
machinery of administration, might accomplish the purpose more effectively 
and would better serve the public and the insurance companies. 

What are these fundamental improvements in administration which 
would accomplish this purpose? First and foremost the creation of some 
framework of reference in the justification and approval of rates. A better 
definition of what are proper rates and rate making and an impartial inde- 
pendent and unbiased organization for the collecting, processing and pub- 
lishing of basic experience data is a fundamental requirement. Next is the 
organization of state or regional rate supervisory groups of experts well 
trained to review rate filings and advise the state supervisory authorities on 
the administration of rate statutes. And last, if the prior approval require- 
ment is to be eliminated in favor of subsequent disapproval, companies 
should not be permitted to use rates on which refunds need not be made 
if they are subsequently disapproved. 


Definition of Rates and Rate Making 

The present statutory basis of rate making defined in the language of 
the All Industry Bills is that: “‘Rates shall not be excessive, inadequate, or 
unfairly discriminatory’. . . and “‘shall be made in accordance with the 
following provisions: ‘‘Due consideration shall be given to past and pros- 
pective loss experience within and outside the state, to the conflagration 
and catastrophy hazards, to a reasonable margin for underwriting profits 
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and contingencies, to dividends, savings and unabsorbed premium deposits 
allowed or returned by companies to their policyholders, members or sub- 
scribers, to past and prospective expenses, both countrywide and those 
specially applicable to this state, and to all other relevant factors within 
and outside this state.” 

They further provide that except to the extent necessary to meet the 
requirements that rates shall not be excessive, inadequate or unfairly dis- 
criminatory “‘uniformity among companies in any matters within the scope 
of this section’’ (making the rates) “‘is neither required nor prohibited.” 

With respect to the information required to be furnished in support 
of filings the law provides that ‘‘the information furnished in support of a 
filing may include (a) the experience or judgment of the company or rating 
organization making the filing, (b) its interpretation of any statistical data 
it relies upon, (c) the experience of other companies or rating organizations, 
or (d) any other relevant factors.” 

The vagueness and generality of these definitions obviously would per- 
mit of any interpretation and the experience since the passage of these 
statutes fully bears it out. The natural reaction, of course, was to freeze 
the existing concepts of rate making and of the statistical data required. 
That is exactly what happened, and to date every change in the existing 
methods hallowed by tradition of the past era of competition on the 
producer level, has been bitterly fought over by the same groups who 
fought against deviations and in general to preserve the existing machinery 
over which they had control. On the other hand, to the independent com- 
panies this was an opportunity for rate cutting without reference to actual 
costs wherever it was more convenient or helpful in competition. In the 
light of the developments in the automobile insurance field (where the rate 
war is becoming more and more acute) the vagueness of these definitions 
is something the independent companies are anxious to preserve as an 
assurance of freedom of action in competitive rate cutting. 

Both these sections of the law require comprehensive study and careful 
redefinition before competition can be controlled for the benefit of the 
public. Whether on the basis of prior approval or subsequent disapproval, 
without a specific yardstick, neither state nor Federal authorities can be 
expected to adequately police the rating of insurance by either board and 
conference companies or by independents. 

Who can redefine the problem? Obviously not the sectional interests. 
They are interested in preserving the existing vagueness of the definitions 
and the broad field of judgment factors. The job should be delegated to 
unbiased expert technicians; perhaps a committee of people from the 
academic world in cooperation with both industry and NAIC committees. 


Statistical Basis 
The chaos in the collection and publication of statistical experience of 


insurance companies in all lines of insurance is the next area which needs 
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drastic correction. Even after they are given satisfactory definitions of rates 
and rate making, both the companies and the state and federal authorities, 
still could not carry out their function of rate making and supervision 
without appropriate statistical bases. This, as was pointed out previously, 
has been completely fragmented in the automobile field, one of the most 
vital areas, and is still fairly tightly controlled by sectional interests in the 
fire and general casualty lines. This activity should also be taken out of the 
hands of the interested parties and placed into the hands of unbiased 
technicians not responsible to any particular group but to the insurance 
industry as a whole, perhaps represented by joint committees of the industry 
and the NAIC. 

A good general pattern to follow in this field would be the pattern laid 
down by the councils on workmen’s compensation, both national and 
regional. It may do violence to some of the bitterly fought over positions 
of the various company groups and will be called “‘regimentation’’, etc., 
but it will in the long run do more than anything else to eliminate the 
excesses of unbridled competition and permit orderly and fair regulation 
of rates and rate making practices for the benefit of the public. 

The insurance business must have a statistical foundation under its 
rates or it will do violence to the very principle of insurance by insuring 
only those who have little need for insurance at a price which will make 
excessive profits for some insurance companies while pricing out of the 
market or forcing into assigned risk plans large sections of the insuring 
public. In the process it may bankrupt the other insurance companies which 
may try to furnish insurance at reasonable rates to those who have been 
priced out by unbridled competition. 


Expert Advisory Organizations 

The advisory organizations existing at the present time are creatures 
of the companies who are their members. These should be made into 
unbiased technical advisory groups for the benefit of both, the companies 
and state and federal enforcement authorities. They should be established 
on a state or regional basis (in the large industrial states their jurisdiction 
should be limited to a state in the more sparsely populated states to a 
region). They should consist of technical experts in rates and statistics 
and their duty should be technical review of filings for the benefit of com- 
panies and the supervisory authorities, either on a prior approval or subse- 
quent disapproval basis. With the data attached to the filings in support 
thereof and the general statistical data to be published by the statistical 
organizations, they should make recommendations for either approval or 
disapproval of such rate filings. They should also furnish technical testi- 
mony on the administrative or judicial ievel in connection with prosecution 
of those companies found guilty of making improper filings. They should 
not be controlled by any sectional groups but should be under joint super- 
vision of industry and NAIC committees. 
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Judicial Admissions as a Source of Proof 


By EUGENE E. ANDERECK * 


Were Is, and what is not a judicial admission? 

A judicial admission is a statement made by a party or his attorney 
either in a pleading or in open court in the identical case being litigated 
which concedes the truth of some material fact. Such an admission is con- 
clusive on the party making it, and the trier of the facts, whether judge 
or jury, must accept the fact so admitted as being true. 

Judicial admissions are to be distinguished from ordinary admissions 
against interests which are merely matters of evidence which may be 
accepted or rejected by the trier of the fact. 

Let’s start with a hypothetical case: 

A client walks in the office; he tells you he is employed in the water 
department of the City of Kansas City as an emergency inspector. His 
duties as such require him to work at night. About midnight of October 
25th, he started to walk down Second Street from Walnut to Grand 
Avenue for the purpose of inspecting a hydrant somewhere near Second 
and Grand, which he says had been reported on the preceding evening to 
be leaking. There are on Second Street a number of railroad tracks which 
belong to the Kansas City Southern Railway Company. The tracks run 
on Second Street in an easterly and westerly direction. A spur leads into 
the main tracks from the premises of Clemons and Company, who are 
wholesale dealers in fruit and produce. 

Your client tells you he was without warning struck by a Kansas City 
Southern switch engine near where the spur switches into the main track 
and was seriously injured. 

Let me pause here and say, that your initial impression of the case 
is that with a greviously injured laboring man for a client and the Kansas 
City Southern Railway Company for a defendant, the odds are, you are 
going to get a jury verdict, and a good one. 

The defense lawyer representing the Kansas City Southern Railway 
Company, when briefly given the same set of facts, will say to himself that 
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the chances are that his client is going to get salivated by the jury—and his 
best hope is to make up a good trial record, and pull his client’s chestnuts 
out of the fire on the appeal. 

In a situation such as this, how can thoughtless judicial admissions 
defeat your client’s case? How can the defense lawyer use the principle of 
judicial admissions to set aside the jury’s verdict in the appellate court? 

As you talk to your client, you find that an important question in the 
case will be whether or not your client exercised ordinary care by first 
looking and listening before stepping from a place of safety onto the rail- 
road track. 

As your client begins to detail his story, you find that the weakest 
point of your case is your client may not have looked and listened when 
he stepped off the curb and onto the railroad track. 

Now if this damaging piece of evidence against your client gets into 
the record, simply as an admission against interest, 1.e., by another witness 
quoting your client as saying he didn’t first look or listen; then on appeal 
after you get your verdict, you can contend that the jury alone can weigh 
this piece of evidence and having given your client a verdict, the appellate 
court cannot hold the statement is binding on your client so as to warrant 
a setting aside of the verdict. 

But if one the other hand, this damaging piece of evidence gets into 
the record as a judicial admission, then the admission is conclusively bind- 
ing upon the jury and the appellate court can hold your client guilty of 
contributory negligence as a matter of law in spite of the jury’s verdict, 
and reverse the case. 

Where then can you and your client step into the trap of judicial 
admissions? What should the defendant’s lawyer look for to save his rail- 
road company’s money on appeal? 

The first place is in the pleadings. If you draft a petition and plead 
that your client did not pause to look nor listen before stepping onto the 
railroad track, then you have conclusively pleaded yourself out of court 
on that point, because you have a statement of record in the identical case 
being litigated which concedes the truth of a material fact showing your 
client failed to exercise ordinary care. 

Now you ask, who is going to be so stupid as to plead that way? 

I like to think none of us would. But how many of us have filed a 
pleading in which we stated that “‘the plaintiff was oblivious on stepping 
into a position of peril; the defendant railway company knew or should 
have known of this fact; and the defendant railway company had the 
means at hand to avert the impending injury without injury to itself or 
others; that it failed to exercise the highest degree of care in doing so; 
thereby injuring plaintiff.’’? 
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Now that pleading, you say, is a claim under the Missouri Humani- 
tarian Doctrine. But it is also a judicial admission that your client did not 
exercise ordinary care in looking and listening, and this admission is con- 
clusively binding on your client. You cannot later deny it during the trial 
or on appeal in the event your humanitarian case goes sour on you. 

You can avoid this pitfall if in addition to pleading the humanitarian 
doctrine of obliviousness, you plead in the alternative that your client was 
in the exercise of ordinary care in going upon the Kansas City Southern 
tracks. By pleading in the alternative, you show that your client is not 
making a clear judicial admission against his interests. 

Let’s assume, however, that you did plead in your petition that your 
client did not look or listen before going onto the Kansas City Southern 
Railroad tracks; either because you were stupid, or because at the time 
you so pleaded you thought such an admission supported some pet theory 
of liability you had. 

And let’s further assume that before defendant got his motion to dis- 
miss on file you amended your pleading to state that your client did look 
and listen, or did exercise ordinary care, before going onto the track. 

In that event, can the defense lawyer use the statement in the abandoned 
pleading as a judicial admission for which your client is conclusively 
bound? 

The answer is no, because admissions against interest in abandoned 
pleadings are treated simply as any other admissions against interest by a 
party. While on the witness stand, your client may have to eat those 
words; as he would any other statement made outside the court room to 
the effect that he didn’t look or listen; yet the language in an abandoned 
pleading can be considered and either accepted or rejected by the jury, and 
on the appeal the appellate court cannot treat the statement as a conclusive 
judicial admission. 

A word of caution, however. There is one area where an abandoned 
pleading may attain the effect of a true judicial admission. This is the 
area involving jurisdiction of the court over the subject matter. 

In a recent Federal case, the plaintiff sued an oil company for damages 
for unauthorized extraction of oil from his Texas properties. The suit 
was filed in Missouri. The original petition pleaded facts showing the 
Missouri courts did not have jurisdiction. The case was removed to the 
Federal court and plaintiff amended his petition in an effort to correct the 
pleading regarding jurisdiction. The Federal court held that the judicial 
admissions in the abandoned pleading were conclusively binding upon the 
plaintiff to show the state court was without jurisdiction, hence the Federal 
court was without jurisdiction and the case was dismissed. 
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I call that case to your attention so you will know that with reference 
to questions of jurisdiction, a statement in an abandoned pleading can be 
a conclusive judicial admission. 

But let’s get back to our hypothetical case. 

What if your client has had a companion case against the city’s work- 
men’s compensation carrier in which he previously filed an accident report 
form, affirmatively stating in his description of the accident that he did not 
pause to look or listen before stepping onto the railroad tracks. 

Can that report, or can an admission against interests of a material fact 
in a pleading in a companion case, be used by the Kansas City Southern’s 
defense counsel as a judicial admission in the case against the railway 
company? 

Again the answer is no. Why? Because that pleading or report was 
not filed in the identical case which the railroad lawyer is defending. He 
can, of course, use it as any other admission against interest which the jury 
can accept or reject. 

Your client has told you that he felt that Clemons and Company, 
wholesale dealers in fruit and produce, was in part at fault for his injuries. 
He tells you that the sidewalk warning device attached to the Clemons 
and Company building, at the point where the spur track leaves the produce 
company’s premises was not in proper working order. Hence, it failed to 
warn your client of the approach of the switch engine moving along the 
spur. 

You also learned from your client that Clemons and Company, with 
your client’s consent, has paid his hospital and doctor bills in the sum of 
$3,100; and although your client has signed no release for the produce 
company, your client does not want the produce company named as a 
party in the litigation. 

The defense counsel for the Kansas City Southern Railway Company 
has learned of this fact. And in the railway company’s answer pleads the 
affirmative defense of the payment, as mitigation of damages. 

If at this point you file no responsive pleading to that affirmative de- 
fense, then your silence can in no wise be taken as a judicial admission. 

If on the other hand you are one of those lawyers who feels that out 
of an abundance of caution you must file a reply to every answer that sets 
up an affirmative defense, you can get in trouble. 

Because, if in your haste to get a reply on file, you carelessly admit 
those facts set up as an affirmative defense, then your reply, combined with 
the defendant’s affirmative allegations, can constitute a judicial admission. 

Let’s take another example. 

Let us assume that in your petition you pleaded that the alley where 


the defendant’s tracks left the premises of Clemons and Company con- 
stituted a public crossing; that the defendant contracted with Clemons and 


[42] 


Company for the latter to install and maintain a protective electrical signal 
device at such crossing which was activated by the presence of switch 
engines to warn pedestrians of the presence and approach of trains on the 
spur. 

This paragraph of your pleading has been admitted by the defendant 
railroad company in its responsive pleading. 

So, you get up and propose to read that paragraph from your petition 
to the jury. 

The railroad lawyer indignantly objects. He objects on the ground 
that the pleadings are not competent evidence in the case, and the reading 
of those portions of your petition would be self serving; would create 
confusion; and would leave a false impression with the jury. 

Can you get your own paragrapk in evidence before the jury simply 
by reading it to the jury as you propose to do? 

Yes, you can. 

When the defendant admitted the allegations in that paragraph by its 
answer, the railway company made a judicial admission which is con- 
clusively binding on it and is precluded from taking an inconsistent or 
contrary position; you can read it to the jury just like a formal stipulation 
of evidence. 

This type of judicial admission by adoption can get you in trouble in 
other places as well. A mere entry in the circuit clerk’s record; or in the 
judge’s minute book can constitute a judicial admission against your client, 
if you, or your client state that the record is correct. 

Let us now assume that our pleadings are in order; the trial date is at 
hand; the jury is in the box; and the affluent railroad lawyer is sitting on 
the opposite side of the counsel table with pencil poised waiting to take 
notes on your opening statement. 

Here again is another place where you can step off into the pitfall of 
judicial admission. The admissions of the lawyer are the admissions of 
the client, and they are just as binding upon the client as if he had said 
them himself in the court room. It is entirely possible for the lawyer to 
talk himself and his client right out the court house door. 

The necessity for outlining the opening statements and final argu- 
ments, and for confining your remarks to that outline of your client’s case, 
cannot be over emphasized. 

Naturally, if you have filed a primary negligence case against the 
Kansas City Southern Railway Company, and you get up and tell the jury 
in your opening statement that your client did not look nor listen before 
stepping into the path of defendant’s switch engine, you have admitted 
contributory negligence which will bar your client’s recovery. 

Here again you will say, ““Who ‘is going to be that stupid?’ 
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Twice I have seen lawyers make opening statements in cases where 
they sought recovery under two counts. One count for damages for negli- 
gence; and the second count for punitive damage for wanton and wilful 
conduct. And in outlining their cases they talked themselves out of the 
second count for wanton and wilful conduct. Their opening statements 
judicially admitted facts which clearly showed their client couldn’t possibly 
have a claim against the defendant for punitive damages. 

What happens if in your opening statement you say nothing, one way 
or the other, about whether your client looked and listened before stepping 
onto the railway tracks. Is your failure to outline required proof on a 
factual issue in the opening statement a judicial admission? 

No, it is not. 

It is what you say, not what you fail to say, that gets you into trouble. 

What if you fouled up in the opening statement in the first trial and 
made a damaging judicial admission; and then had to re-try the case. 

Can the defense lawyer point to the opening statement in the first trial? 
No, he cannot. The previous statement was not made in the identical case 
being tried. 

The admissions against a client’s interest which a lawyer makes are 
equally damaging whether made in the opening statements or in the argu- 
ments at the close of the trial. 

Both, in the opening statements and in the arguments at the conclusion 
of the case, the trial lawyer must remember that what he says may have 
a legal effect, because of a judicial admission, far beyond any effect that it 
may have on the jury. Here again, the necessity of outlining your client’s 
case and sticking to that outline both in opening statements and final argu- 
ments cannot be over emphasized. 

What if your client is a young man less than 21 years of age? What 
if you have been required to obtain the appointment of the father as next 
friend for your young client so as to enable you to bring your action 
against the Kansas City Southern Railway Company? 

Can a guardian or next friend of a minor make a judicial admission 
affecting the substantial rights of a minor? 

This problem arises when the counsel for the railroad company asks 
that the father, who is next friend of your client, stipulate as to weather 
conditions and visibility on the night of October 25th. The next friend 
in open court agrees that the night of October 25th was dark and stormy 
and the street lights were out, making Second Street between Grand and 
Walnut Avenue, pitch black on the night the plaintiff was struck and 
injured. 

Is that foolish stipulation by the next friend, in open court, during 
the trial, a judicial admission binding upon the minor plaintiff? 


No, it is not. 
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The guardian, or next friend of a minor, cannot make a judicial 
admission affecting the substantial rights of a minor. This applies to 
stipulations, admissions in open court, or admissions in pleadings, regard- 
less of whether the minor is plaintiff or defendant. 

But you, his lawyer, can! 

The lawyer speaks for his client. In this instance, the client is the 
minor. The minor himself can make a judicial admission as he testifies 
on the witness stand, and you as his lawyer can make one for him in open 
court, even though the guardian or next friend cannot. 

You can see then, the importance of thinking twice before stipulating 
as to evidence for your minor client. The admission of a guardian and 
next friend are not binding upon the minor. A similar admission by you, 
his lawyer, however, is conclusively binding upon your minor client. 

Again, let me pause to say that there is a line of cases which state 
generally that the plaintiff must prove every element of his case against 
a minor; that a minor defendant waives nothing during a trial. 

However, these cases also hold that the reason a Guardian ad litem 
cannot make a judicial admission for the minor plaintiff, is that a “‘a 
Guardian ad litem for a minor should do for his ward what with riper 
judgment he would do for himself.” 

The lawyer representing the minor plaintiff is not saddled with that 
narrow definition of his duties toward a minor. The lawyer is supposed 
to be more skilled in the matter of law than the minor could be even if 
he had a riper judgment. 

Although there is a question as to whether a judicial admission by a 
lawyer is binding on the minor where the minor is a defendant (in the 
light of those cases holding the plaintiff must prove every element of his 
case against a minor defendant), the lawyer can make a conclusive judicial 
admission for his minor plaintiff. 

Let us now assume you are in the throes of the trial. Your client is on 
the witness stand, and on cross-examination the Kansas City Southern’s 
lawyer is driving hard to prove that the night of October 25th was dark 
and stormy, making it difficult for his reasonable prudent engineer to see 
any further than 45 feet beyond the front of the cab of the switch engine. 
So thinking you can get the jury to dismiss that line of questioning 
as being a very insignificant matter of inquiry, you interrupt and say: 
“Your Honor, we object to this line of questioning for the reason that the 
testimony is immaterial and repetitious and because such fact has already 
been admitted and proved and opposing counsel is needlessly wasting the 
court’s time.” 

You then sit back with a patronizing smile to the jury thinking your 
objection has rendered the point as insignificant in their mind. 

But that objection can return to haunt you on appeal, because what 
you have done is made a judicial admission conclusively binding upon your 
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client. The jury must, and if they don’t the appellate court will, take as 
true the fact that the engineer’s visability on the night in question was 
limited to 45 feet in front of his cab. 

Here again you have made a statement in open court in the identical 
case being litigated which conceded the truth of the material fact. And you 
cannot thereafter deny it, no matter how much other conflicting evidence 
there may be in the record, and the jury must accept the fact so admitted 
as being true. 

But let’s go on. Let’s assume that our trial continues. 

Opposing counsel asks your client to describe exactly what he did as he 
stepped onto the Kansas City Southern tracks. 

To your utter amazament, you hear your client testify that without 
looking or listening, he stepped on the railroad track and was immediately 
struck by the defendant’s switch engine. 

Now, being an able trial lawyer, you are at once taken by a chronic 
coughing spasm, and you beg his honor for a recess. 

During the recess, you get your client out in the hall; and with tears 
in your voice you say to your client, ‘“What are you trying to do to our 
lawsuit—last night you told me in my office you did look and listen— 
what do you mean by telling this railroad lawyer you didn’t first look or 
listen?”’ 

Your client gives you a hurt look and says, ““Well, if I said that on 
the witness stand I didn’t mean it, because I did look and listen before I 
stepped onto them there railroad tracks.”’ 

So after court reconvenes, and at first opportunity, you take your 
client over again on redirect examination, and ask him to repeat his version 
as to what he did as he stepped onto the Kansas City Southern tracks. 

This time your client stoutly maintains, “I paused, I looked, and I 
listened, I saw and heard nothing, I stepped onto the tracks and, wham! 
The switch engine hit me.” 

If you stop there with a sigh of relief, and settle back in your chair, you 
are no better off than you were before you called for the recess. Why? 
Because your client’s first statement to the effect that he did not look nor 
listen constituted a judicial admission fatal to his primary negligence 
claim. And his contradictory testimony following the recess is not enough 
to carry the question to the jury on the theory that the jury is the judge 
of the credibility of the witnesses, and has a choice of which version to 
accept. 

In a situation like that, you must do one thing more. You must draw 
from your client a reasonable explanation for his mistake in previously 
testifying that he did not so stop or listen. 

In other words, a damaging judicial admission made by your client 
on the witness stand cannot be cured simply by a later contradictory 
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version. The later contradictory version must be coupled with a reasonable 
explanation of mistake before you can cure your client’s error. 

Is this also true if the first damaging version was given by your client 
in a deposition before trial? Does a statement in a deposition have the same 
effect of a judicial admission, as if made during the trial? 

No, it does*not. 

If the first damaging admission was made under oath during the taking 
of the deposition of your client before the trial, it may be contradicted at 
the trial, and the choice of the correct version is for the decision of the jury 
without further explanation by your client. 

I have tried to outline for you here a few of the places where the pit- 
falls of judicial admissions are concealed in the path of the trial lawyer, 
and may serve as a source of proof for his alert opponent. 

In closing, let me repeat, that a judicial admission is a statement made 
by a party or his attorney either in a pleading or in open court in the 
identical case being litigated which concedes the truth of some material 
fact. Because of the conclusive nature of the true judicial admission the 
trial lawyer must plead with caution, and must speak into the record with 
care. 

On the other hand, the trial lawyer should never overlook the possi- 
bility of a judicial admission on the part of his opponent. This is par- 
ticularly true when you are engaging in a salvage operation for your client 
in the appellate courts. 


Recent Cases 


— The Kentucky Supreme Court joined a growing number of states that have judi- 
cially discarded the doctrine of tort immunity for hosiptals. Mullikin v. Jéwish Hosp. 
Ass’n of Louisville, 345 S. W. 2d __----____.,, 12 CCH Neg. Cases 2d 1080 (May 5, 
1961). 

— The Florida Supreme Court reversed a lower court verdict for inflamatory re- 
marks of counsel for plaintiff in asking jury ‘““‘how much they would have to be paid to 
have a half-inch cut inflicted in their heads.’’ Bullock v. Branch, 129, 50. 2d 
12 CCH Neg. Cases 2d 1105 (May 11, 1961). 

— The Vermont Supreme Court has held that the issue of contributory negligence 
must be governed according to the law of the place where the accident occurs rather than 
the law of the forum (applying Quebec law of comparative negligence where accident 
occurred, instead of law of Vermont on contributory negligence). Goldman v. Beaudry, 23 
CCH Auto Cases 2d 288 (April 20, 1961). 

— The New Jersey Supreme Court has held that the doctrine against one spouse 
suing another in tort does not apply after the death of one spouse. Long v. Landy, 23 CCH 
Auto Cases 2d 88 (May 8, 1961). 

— The Illinois Supreme Court has held that the expanding concepts of tort hability 
should be extended to include a cause of action for damages from severe emotional disturb- 
ances and nervous exhaustion caused by defendant’s threat to murder plaintiff's husband 
and the fulfillment of the threat. Knierim v. Izzo, 22 Ill. 2d 73, 83-87, 174 N. E. 2d 
157, 163-165 (March 29, 1961, rehearing denied May 17). 
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Overcoming Obstacles to Settlement 


By H. W. REEDER * 


is PANEL IS A DISCUSSION ON SETTLEMENTS, or 
how to overcome obstacles to settlements. My remarks may sound critical 
to some of you, but I hope that what I have to say will at least cause all of 
us to think about some of these points, some of which are quite prevalent 
outside Ohio. We as lawyers need to be concerned with what is happening 
in the personal injury field and how it affects the insurance industry. 

I want to emphasize what Ed Gallagher has already said. We in the 
insurance industry see problems arising in the future, which may affect all 
of us. As Craig Spangenberg has said so well, the law is not static. Neither 
can the insurance industry nor the Bar remain static. We must also change 
in order to meet changing conditions. 

A few weeks ago I received a letter from an adjustment agency stating 
that they had been informed by a firm of attorneys that they were changing 
their policy and were refusing henceforth to make settlement on any insur- 
ance case. The reason given for this decision was that they had concluded 
they could double or triple their income by following their new policy. 

The dismaying thing to me was that their decision appeared to be 
based solely upon their own selfish considerations. Apparently their 
thought was that what was good for them was good for their clients. As 
an insurance executive, I am also very much interested in the effect of a 
decision of this kind upon the insurance industry and upon the millions 
of people who are insured. 

My remarks will apply directly to automobile bodily injury claims, al- 
though they may also be applicable to other types of liability claims. It is 
my belief that all of us, whether we represent the insurance side of the 
business or the plaintiff's side, should be concerned with settlement of 
personal injury claims and lawsuits. In approaching this subject, I think 
we should keep the public interest uppermost in our minds, for we are 
really talking about what is the best for the public, not what is the best for 
ourselves personally. The public has an interest in what we do, whether 
it be the injured person with a claim or a policyholder paying premiums 
for insurance protection. We all know that every action produces a counter- 
action; therefore, each of us must keep in mind that whether we settle a 


* Vice President—Claims, Nationwide Insurance Companies, Columbus, Ohio. Speech 
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claim or try a lawsuit, the results of that action, multiplied many times, 
will determine the over-all situation. 

I hope that my account of the letter in the beginning is not typical of 
the Bar as a whole; if it is, the consequences will have adverse effects upon 
court dockets and the ability of people to secure timely justice. Further- 
more, they will place an undue burden of expense upon the insured motor- 
ist. This all adds up to higher insurance rates and more public dissatisfac- 
tion with our system of tort liability. Already we hear many people 
offering solutions to both the problem of clogged court dockets and high 
insurance rates. I am sure that many of us here today do not like some of 
the proposed solutions. 

It is easy to agree that any meritorious lawsuit should be settled. It 
is much more difficult for two people to agree on the settlement figure. 
Under our present system of handling these matters, each of us must keep 
in mind that if we fail to agree upon a settlement, the court or jury will sit 
as the final arbitrator of our differences. Various methods of helping us 
get together for settlement have been proposed. These range all the way 
from some method of court-influenced settlements, to the abolition of the 
jury system, or even the abandonment of our concept of tort liability and 
the adoption of a compensation system for automobile accident victims. 
In fact, some people say that to a degree, we are trending towards a de facto 
system of compensation today. 

I definitely feel that if we do not find a good solution to our mutual 
problems, our legislatures will take action which they at least think will 
improve the present situation. Already many bills have been presented 
in different states to try to solve these problems. 

Let us take a look at what appears to be causing some of our troubles. 

1. Non-Meritorious Lawsuits. Just what is a non-meritorious law- 
suit? This is very difficult to define, but I am sure that if you looked over 
some of our claims files you would agree that there are many cases in this 
category, such as those involving exaggerated or “‘built-up”’ injuries, highly 
questionable or non-existent liability, etc. I am not going to discuss settle- 
ment of what we might term nuisance cases, since, in principle, I believe we 
can quickly agree that we should not settle such cases. I do want to point 
out, however, that the tendency on the part of some courts to urge and, in 
fact in some cases, to almost force a defendant to make a payment in every 
case filed contributes to the filing of more such nuisance suits, thus clogging 
the court docket even more. Ohio has been fortunate in this respect, and 
I certainly hope that this kind of pressure does not become prevalent here, 
as it has in other heavily populated areas. I do not believe that courts should 
constitute themselves as settlement tribunals or as informal arbitrators; 
they should confine themselves to the expeditious trial of cases. 

2. Exaggerated Claims. We hear much talk about fraudulent claims 
and exaggerated claims. We can quickly dismiss the fraudulent or fake 
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claim since it is not a common or frequent problem, any more than is 
embezzlement or murder. The exaggerated claim is a different problem 
since, in origin, it may range from the honest but over-sensitive person to 
the individual who has a little larceny in his heart. The claim I am think- 
ing about is the one where the persons involved deliberately attempt to build 
up a case so as to cause a legitimate injury to look worse than it actually 
would be if the defendant did not have insurance. This is the kind of case 
where the terms “‘greenback poultice’ and “‘compensation-itis” are used. 

It usually takes three people to exaggerate a claim. First there must be 
an injured person who wants something for nothing, and who does not 
hesitate to capitalize on a legitimate injury. Next, a doctor usually is in- 
volved who, at the very least, does not encourage his patient to make a 
normal recovery.- Lastly, I do not believe that any grossly exaggerated 
claim can get very far unless the claimant’s lawyer at least knows the true 
situation. Too often, I have seen injured claimants develop a whole new 
list of injuries after being referred to a certain doctor by plaintiff's counsel 
weeks or even months after the accident. I doubt if such referral is always 
made only to secure competent medical treatment. 

The reason I mention this kind of case is this: Before an honest at- 
tempt can be made to settle a claim there must be a realistic evaluation of 
injuries and a legitimate claim for damages, not one which is inflated so as 
to extract more money from a defendant or his insurance company. 

Personally, I believe that the great majority of people are honest, yet 
too often we in the insurance business see instances where persons will make 
claims against an insurance company which they would not think of mak- 
ing against an individual. We need a single standard of morality and not a 
double standard which discriminates between the individual and the corno- 
ration. People need to realize that an insurance corporation is merely a 
collection of individuals, and that it is the policyholders who contribute 
the money which pays for claims settlements and expenses. 

3. Delay. In addition to Non-Meritorious Lawsuits and Exaggerated 
Claims, a third situation that is causing trouble is delay in making settle- 
ments. I speak here of delay due to a negligent or careless attitude or because 
we are too busy to take care of our business properly. This may apply to 
all segments of the Bar and to the insurance industry. 

These days we hear and read much regarding court congestion. Too 
often, mere lack of action or attention to business causes many suits to be 
filed simply because someone was too busy to work on those cases which 
should have been settled without suit. One reason for this happening may 
be because too many cases are in too few law offices; another part may be 
due to simple inertia on the part of the responsible individual or firm. 
Still another part, and I have a feeling that this is more important than 
any of us like to admit, may come from a belief that we can personally 
profit from delay. As plaintiffs’ lawyers, I wonder if any of you ever 
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think that you can justify a higher fee if you do not quickly reach an 
agreement to settle. To those of you who represent insurance clients, 
do you ever think that you can justify a higher fee by continued con- 
ferences, or even a refusal to discuss settlement until trial time? From 
the insurance company viewpoint, do we overload our people with work 
which prevents prompt attention to all claims or suits? 

I continually get reports from our people that one of the most exasper- 
ating situations is to contact plaintiff’s lawyer time after time and be met 
with the excuse that he has not had time to discuss the matter with his 
client or to determine the amount of the specials. Is it any wonder that we 
in the insurance business become suspicious as to why so much delay? 

Somewhat the same things may be said of defense counsel. Too often, 
we hear the excuse that plaintiff’s lawyer will not discuss the case, yet later 
we learn that plaintiff had been ready to discuss settlement for a long time. 

Again, this may be caused by too much work concentrated in one office. 
It may also be caused by a desire to submit a larger bill for services to his 
insurance company client. I cannot help but wonder if this contributes to 
the number of cases which suddenly become much worse just the week be- 
fore trial, along with pressures for a quick settlement. I think that most 
cases should be settled long before that point is reached, if settlement is in 
order. Delay alone quite often causes the injured person to magnify the 
case in his own mind; this in turn develops traumatic neurosis and con- 
tributes to a feeling that someone owes him a living. . 

We need timely settlements; that is, settlements made when the realistic 
values can be determined—not delayed for someone’s personal convenience 
or gain. We are not giving the injured person or the defendant justice 
when, by our actions, we unnecessarily delay settlement. 

Undue delay, moreover, contributes: to public pressures for changes in 
our tort liability system, as well as to resistance against higher insurance 
rates. We of the organized Bar and the insurance industry must be cogni- 
zant of these pressures so that we do not contribute further to them. It is 
our job to make sure that what is done is not only right for the individual 
concerned, but also right for the social and economic climate in which we 
live. The claim which we allow to be exaggerated, or to be delayed, con- 
tributes to public dissatisfaction. 

I have referred to the fact that all of us have a duty to the public at large 
as well as to our own clients. We cannot and should not ignore these 
obligations. ‘ihe plaintiffs lawyer has a duty to his client. Defense counsel 
have a duty to their client—the insurance company. All of us must be 
conscious of the total effect of our actions. Any action on our part which 
unduly raises the cost of legal services to the public, or the cost of insurance 
protection to the policyholders, contributes to the total situation. 

There are many aspects and facets to this problem, but they can all be 
summed up by one word: “Attitude.’’ Before any settlement can be 


[51] 





accomplished, both parties must want to settle. But more than that, there 
must be a sincere desire to want to do what is best for our client, be he 
plaintiff or defendant. There must also be an awareness of our responsi- 
bilities, in a broader sense, to the public. We must keep in mind that we 
are a part of the social and economic climate in which we live, and that our 
actions, in total, help determine what that climate will be in the future. 


So far, I have not said much about the actions of the insurance com- 
panies which may contribute to this situation. I am sure that I need not 
discuss them, since others will do so. Let me say, however, that I believe 
that the insurance industry sincerely wants to correct any situation which 
is not good for the public. I am not here as an official spokesman for the 
insurance industry, but I can say from my contacts with many companies 
that I do not believe the industry wants any radical changes in our tort 
liability system. I was told recently that some members of the Bar think 
the industry wants to eliminate jury trials, or even that it favors some type 
of compensation system for automobile injury claims. Some individuals 
here and there may favor changes of this kind, but I know the majority 
do not. I would say, however, that if there is a continuation of some of 
the trends which we know about, eventually the public will demand 
changes. For example, I recently read where a Georgia legislator had pro- 
posed to give the Insurance Commissioner the authority to rule on all 
disputed claims up to $300 in value. I am sure the only reason for such 
a proposal was that someone thought this would be a quicker and better 
system of settling claims. 

I have deliberately omitted discussing the tactical points of who should 
make the first offer, when and how a counter-offer should be made, etc. I 
have been in this business for over 30 years and, if I have one conviction, 
it is that no case is ever settled until money is discussed. I think that we 
all tend to think too much of the psychological points involved, and since 
few of us are psychologists I wonder if we don’t use this as an excuse. I 
doubt if it really makes much difference who offers what first, or when it 
is offered. I think more is to be gained when everyone approaches the 
problem of disposition of claims with the thought that what he is doing 
is the best for his client and for the public, and makes a sincere effort to 
dispose of each case on its merits with the least amount of time and expense 
possible. I believe that the organized Bar needs to make sure that its mem- 
bers make a reasonable effort to accomplish this; and I also think that the 
insurance industry needs to make sure that it also approaches these matters 
with the same end in view. 

If we do not act, then I feel sure that we will have changes forced upon 
us which none of us may like. To avoid this possibility, we must make 
sure that legitimate claims are quickly and fairly disposed of by settlement 
or trial, with a minimum of expense to the public. 
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The Electromyogram* 


OPENING REMARKS 
Mr. EDWARD C. GERMAN of Philadelphia 


W: ARE PUTTING on this program because in 
talking to some of you gentlemen and some members of our groups to 
which we belong, I found that very few of you in other parts of the 
country have been faced with the problem of the Electromyogram. I am 
certain you are not immune to this little gadget, and sooner or later you 
are going to run up against it. 

We have had some very expensive lessons here in Philadelphia about 
this Electromyogram and we can practice a little preventive law and ac- 
quaint you with it and with its uses, and more particularly, its misuses 
and abuses, so that you will be able to benefit by some of our expensive 
lessons, and the lessons have been expensive. 

We have had some very sizeable verdicts in whiplash injuries. 

The Electromyogram is a device used in connection with whiplash 
injuries, and it is used as a means of impressing the jury with the perma- 
nency of the injury. 

The doctor will testify that it is comparable to the X-ray machine, to 
the other diagnostic aids, and much weight is attached to it by the jury. 
Unless you gentlemen are prepared to combat it, you are going to pay and 
you are going to pay dearly. 

Actually, we feel that it is of very limited value, and I think after 
hearing these doctors you will be able to realize that it can be attacked, 
and attacked successfully. 

On the other hand, in the hands of the improper parties—and that 
seems to be what has happened heré in most cases—this device has been 
misused, and misused to the extent where serious and permanent injuries 
are diagnosed upon false or inaccurate readings. 

There are no permanent records made, so you have nothing to combat 
it with except the word of the doctor and your own abilities, and knowl- 
edge that you might get here today. 


* A presentation given at the Twentieth Annual Convention of the Federation of 
Insurance Counsel in Philadelphia, Pennsylvania, on August 27, 1960. Participants were: 

Dr. William T. McLean, Neurologist and Pediatrician, Jefferson Memorial Hospital, 
Philadelphia; 

Dr. Martin A. Blaker, Chief of Orthopedic Surgery, St. Mary’s Hospital, Philadelphia. 
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Dr. Blaker and I have been involved in a number of cases where we 
have had a particular doctor in the city who will then submit the patient 
to treatment which consists of periodic needles about once a week, and 
periodic mild repeats of the Electromyogram about once a month, so that 
by the time you get to trial you have got about a three thousand dollar 
medical bill, and sometimes even higher. 

This is the seriousness of the problem and it certainly is one which 
has produced some rather disastrous results in the trial of whiplash in- 
juries. 

One of the doctors who is here today has described himself to me as 
being perhaps a little unique in his field. He is Dr. William T. McLean of 
Jefferson Medical College, and he is both a pediatrician and a neurologist, 
so that it would seem a little odd that perhaps he should be here to discuss 
this instrument, but this is under his jurisdiction at the Jefferson Hospital, 
in Philadelphia. He will tell you about the machine and he has some 
slides which he will show you. He will give you the basic operation of 
the machine and the physiology, et cetera. 

The second speaker will be Dr. Martin A. Blaker. He is certified as 
an orthopedic surgeon. He is Chief of St. Mary’s, St. Agnes and some other 
institutions in the city. He has been very helpful to us in the insurance 
industry. He has testified any number of times in court, and thus far has 
been our only weapon in combating the Electromyogram. Thank good- 
ness we now have an ally, I believe, in Dr. McLean. 

With that, Dr. McLean, if you want to get the ball rolling, we will get 
started. 

Dr. McLEAN: The electromyogram is one electrical method of study- 
ing muscles, among a number of others. It is roughly comparable to the 
electrocardiogram in that you are measuring electrical voltage that occurs 
when a muscle contracts. 

In contrast to the electrocardiogram, which is done by measuring a very 
large voltage from a very large group of muscle, namely, the large heart, thé 
EMG is done with a very fine pointed needle which measures the poten- 
tials in just one or two groups of muscle fibers. 

I mention that there are other ways of studying a muscle electrically, 
but this happens to be the one that is used most often from a legal stand- 
point, and I think we should discuss it. 

Now from a physiological standpoint, we have one slide that is ex- 
tremely diagrammatic. 

(A slide was shown.) 

The picture on the left is simply a diagram of some of the major 
parts of the nervous system. You notice the upper motor neuron, which 
happens to be the tract that, when it is involved, leads to a spasticity, of 
which I am sure you are all aware. 
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The other ones just happen to have other means of influencing motor 
function, but none of these in the upper part have anything to do with 
the electromyogram. 

The electromyogram indicates when a muscle has lost its nerve supply, 
namely, the nerve supply that begins in the spinal cord and goes along 
the peripheral nerves and directly into the muscle. 

This unit—at least this nerve—is called the lower motor neuron, and 
of course the entire unit, including the muscle fibers, is called the motor 
unit. 

Each nerve fiber is connected with perhaps eighty to a hundred and 
fifty muscle fibers. Therefore——and we will show some pictures in a 
minute—when you have a discharge of one nerve cell you will have a 
particular pattern, which is the summation of perhaps fifty or a hundred 
muscle fibers discharging at the same time. 

If this lower motor neuron is sectioned or cut in half, then the muscle 
fibers will contract independently and we have another type of picture. 

The most important single factor in the electromyogram is to measure 
the potentials that are given off by the single unnerved muscle fibers. 

It so happens that a muscle fiber will do nothing for the first two or 
three weeks after the nerve is-cut. But after three weeks it begins to spon- 
taneously contract and give off the electrical discharge. This has been 
described as a self-protective mechanism to keep the muscle tone intact until 
the nerve can grow back, which may take several months. 

On the other side, on top, labeled ““EMG” is the method. The needle 
is inserted directly into a muscle and then a rather large plate is strapped 
to some other part of the extremity or body, and then the difference in 
voltage is measured between those two points. 

Down at the bottom, which we will refer to later, a little bit more 
directly, is a diagram simply to illustrate that if you have a partial loss 
of nerve supply, part of the muscle is completely denervated and part is 
completely normal, while if it is complete, the whole muscle is. 

This is important. If you have a partially denervated muscle and stick 
a needle in, if you don’t happen to stick one of the dark spots, then the re- 
cording is normal. 

This slide is simply an example, and are photographs of the oscillo- 
scope recording of the muscle potential. The first one, number one, is a 
normal muscle group potential. Now this is about a hundred and fifty 
or perhaps a hundred muscle fibers discharging simultaneously, but there 
is some spread for the influence of one nerve cell. 

Number two is very interesting in that this is simply a straight line; 
note electrical activity. This is what occurs normally when the person’s 
muscle is relaxed. 
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Now number three is the most important single picture up here and 
you see the very fine lines that go up. Those are individual muscle fiber 
contractions and they occur while the patient is at complete rest. There- 
fore, you can say unequivocally that the muscle has lost its nerve supply. 

Right here I might mention another thing, and that is to reiterate the 
problem of the three-week onset of muscle fibrillations. 

If you find fibrillations within, say a week of an injury, you can 
unequivocally again say that this is not due to the injury. 

The next picture is simply another type of defect that is said to be 
comparable to the number three. There may be some question about it. 

Now number five, six, seven and eight are all pictures that may occur 
in nerve that is regenerating and it is helpful to a person who is following 
along a patient in terms of this prognosis of how quick he will get well. 

From there on you see mainly artefacts and other things. 

Number eleven I might mention is interesting in that it is a nerve 
potential. I think Dr. Blaker may comment on this again. This is normal 
when it is found. 

Note the similarity of eleven to three. 

There is another slide. 

Number twelve is simply the method of calibration. 

This is regular sixty cycle current that is put in just to measure the 
deflection of the beam. 

This slide is the clinical apparatus that we use, somewhat older than 
the more recently acquired machines, but still perfectly adequate. 

Technically, it is simply an oscilloscope that is boosted up with a 
preamplifier so that a deflection of an inch will represent about fifty micro- 
volts. 

So much for that. 

You can see the little wires in front of all the jars in which is kept 
alcohol and sterile needles, and so forth. 

On the right-hand side, the circle is the oscilloscope. 

On the left-hand side, interestingly enough, is the loudspeaker. This 
gives the sound of electrical impulse as well as the picture, and most people 
who do the EMG’s will rely much, if not more, upon the sound than on 
the actual picture. 

You will also notice a little camera just beneath the oscilloscope, which 
may be used for taking a picture of the wave forms, and underneath what 
you see on the box is a tape recorder which will record the sound, which 
can later be played back, both the sound and as the oscilloscope tracing. 
These are not used very much. They are a lot of trouble, very bulky to 
keep, and perhaps Dr. Blaker will have some more to say about that. 


As to the clinical applications, there are a number of things that are 
important from the standpoint of the EMG. The EMG will help a phy- 
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sician who is using it to determine the actual presence or absence of a 
lesion or a defective lower motor neuron setup. If, for example, fibrillations 
are found, then you know the patient is not malingering and he is not 
hysterical. There is a real lesion. 

With the pattern of involvement, namely, which muscles are involved 
and how much are involved will help to determine the location of the 
lesion, which we might mention very briefly with the next and last two 
slides. 

This is a diagram of the anterior and posterior nerve supply of the 
leg. Each little blotch is representing a muscle. 

Without going too deeply into it, if a nerve is damaged all along the 
leg, for example if this nerve, which is the common perineal, is involved, 
then you will lose muscle function and have fibrillations eventually, rather 
completely. If it is completely, the muscles that are supplied by this nerve 
will be perhaps these three muscles in here, and perhaps in others. 

On the other hand, if this is a herniated disc or lesion to a nerve root, 
whether it be in the neck or the whiplash or in the back from injury, you 
will involve the muscles partially that derive part of their enervation from 
this big nerve that comes from the spinal cord. 

For example, if you have a lesion at L5 $1, which is a space between 
two vertebrae, you may have complete sparing of a number of muscles in 
this area, with involvement of perhaps the same muscles we mentioned 
before, but partial involvement. 


And then further down the chain of dermatone you will find, again, 
no involvement. 


This is the third, fourth, fifth, the first sacral and the second sacral. 

If you have a nerve that is being pinched by a herniated disc at this 
level, then you would have partial involvement of this muscle, perhaps 
this one, this one, this one, and questionably these (indicating). These 
would be completely spared and these would be completely spared (indi- 
cating). 

Therefore, you can say with these muscles, they do not fit the pattern 
of any nerve down in the leg. Therefore, they must be due to a root 
lesion. 

That is another rather important point, to diagnose a root lesion, 
which Dr. Blaker will probably cover. 

Finally, the EMG is important from the standpoint of prognosis, 
namely, as a nerve fiber that has been damaged, recovering, which you may 
be able to see with the electromyogram perhaps several weeks to a month 
or so before you can detect it from a clinical standpoint. 

This is of benefit in the patient whom you are waiting to operate on 
if the nerve doesn’t regenerate by itself.. 
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You may be able to put off operation a little longer. You may be able 
to determine earlier that the patient needs the operation, and so forth. 

Now from a medical standpoint, just a few examples which I thought 
I would mention. 

Obviously, the most important point of the EMG from the legal 
standpoint would probably be: Is there a lesion present? Is there nerve 
damage or is there not? 

We have seen one patient who came in with an injured shoulder from 
getting hit by a truck. He complained of pain and refused to move the arm, 
and claimed that it was weak. 

After three or four weeks his arm became smaller—atrophy, as it will 
do with a nerve lesion, but in doing an electromyogram absolutely no 
abnormalities were found. 

Therefore, it was decided—and later proven—that this was simply 
atrophy due to lack of use of the arm. After awhile he began to use it 
and became normal. 

The electromyogram may determine the presence of a lesion in which 
the findings are minimal. 

For example, the whiplash injury in which there may be nerve damage, 
tremendous pain, but perhaps very mild weakness. 

The weakness may be mild enough not to pick up, but if the EMG is 
positive—namely, if you see fibrillation—then you know that it came on 
three weeks after the injury and you can say that probably this is due to 
the injury. 

This is perhaps the most common use of this test, as Mr. German just 
mentioned, and you will hear more about this aspect later. 

The next most important factor in the EMG is from a legal stand- 
point, and is the timing element. Namely, if a person comes in with an 
injury which he sustained at work three or four days previously, and upon 
examination fibrillations are found, then you can say that this occurred 
before the injury. 

Occasionally you will find that the injury was to one shoulder. In 
addition to finding fibrillations in one arm, you find them in the other 
arm and perhaps the legs, scattered about, and you can say, then, that this 
is not due to the injury but more likely a fused disease such as amyotrophic 
lateral sclerosis. 

Conversely, the timing may help to prove, as we mentioned before, 
the fact that a lesion from an injury did occur within a few days of the 
time that you are interested in, namely, if you do an electromyogram at 
a week-and-a-half, it is negative, but you do one at three weeks and it 
is positive. The level of the lesion is of very little legal importance except 
indirectly in helping to determine the cause. 


Mr. GERMAN: Thank you, Dr. McLean. 
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As you can see from what Dr. McLean has stated, this can also have 
defense potential. 

However, I would like to say I have never seen it used as a defense 
mechanism, and quite frankly, until recently the machine was not being 
used by men of such caliber that we could have used it as a defense 
mechanism, at least here in Philadelphia. 

I hope the situation is changed and that perhaps we are going to get 
some benefit out of this machine so that we can make up for the expensive 
lessons that we have had. 

Now Dr. Blaker, will you go on with our program and give the other 
side of the picture, perhaps. 

Dr. BLAKER: Let me make my position clear, first. I am not an electro- 
myographer. I don’t do the tests. I am simply an orthopedic surgeon. 

But I think that the function of the electromyogram, the information 
that it can bestow, can prove of very great value in the practice of ortho- 
pedic surgery, and therefore, the important phase thereof of traumatic 
surgery. 

I think it is very regrettable that we cannot find in the reports that 
are submitted in cases involving accident and injury the candor that we 
have had displayed by Dr. McLean, namely, the fact that we so seldom 
find written or visible records. 

We don’t see an analysis of variables. We find no evidence of any con- 
trol whatever of the sources of error. 

We find that a conclusion is drawn but the premises upon which it is 
based are never made available and we find that the conclusion, on what- 
ever flimsy ground it may be based, is usually arrived at illogically. 

I make it clear that this is what is found in the hands of those who do 
it, with the exception of the approach that has been given today by Dr. 
McLean. 

I would like to tell you what my own objections to the electromyo- 
gram are, and I again repeat that this is in the light of what is done by 
others. 

First, I find that the electromyogram is subject to a great many in- 
fluences representing a variety of factors, and I see no indication that these 
factors are being controlled when the test is done. 

These factors include the question of whether the patient has been 
immobilized, as in a cast; whether he is recumbent, and what his tempera- 
ture, pulse and respiration may be at the time the test was done, and the 
influence of certain drugs that may have been given. 

We know how common, for example, tranquilizers are in use, and 
also muscle relaxants. All of these are capable of producing some variation 
in the form of these waves. 


[59] 





We have, of course, the imponderable veracity of the examiner, and I 
think I can gloss over that very quickly. 

We have the question of the interpretation of these various wave forms. 
There are differences of opinion as to what they truly indicate. 

We find that there is no graphic record submitted. 

Very interestingly, for example, in the past week I made an effort to 
obtain the actual record of the test so that I could read it to you and see 
if I could course it and determine whether it was arrived at logically, but 
in none of the offices was I able to find it, and presumably these cases had 
had information exchanged, depositions, et cetera, and no one seems to 
have a record of the actual test itself. 

We know, for example, that patients are immobilized in casts and that 
immobilizations affect the wave forms. It doesn’t eliminate them; it doesn’t 
give fibrillation of denervation, but it will modify in a way. 

We know that the use of physiotherapy after immobilization will in- 
fluence the wave form. We know that under certain conditions waves may 
be absent. They may reappear. We know that there is a difference, for 
example, in ages—youth versus the upper age groups. 

In the upper ages, certain degenerate changes are occurring and they are 
not infrequently associated with fibrillations. Many of you, I think, have 
seen them in our own muscles,—these little quaverings that you get as 
though it were a bowl of jelly. 

This is also associated with changes in the electromyogram, but these 
are considered to be normal. If they are considered abnormal, they should 
not be considered pathologic in the sense that they are not the result of 
conditions which should be considered as dire or as the result of injury 
rather than simply conditions incident to aging. 

We see a variation, for example, in different muscles, depending on 
tone. There are some muscles which are involved in the maintenance of 
posture; others are relaxing at the time. 

Depending on the attitude or posture of the patient when the test is 
done, various wave forms may be apparent. 

I will shortly discriminate carefully between the denervation and fibril- 
lation, which is considered by many to be the one important and sig- 
nificant finding in the electromyogram as distinct from a variety of minor 
alterations of these waves, which are dependent upon these many factors, 
and which are not considered specifically diagnostic. 

I find, for example, that there is a variation between the findings in the 
electromyogram and the definition of the condition on clinical grounds, and 
on anatomic grounds and on the grounds of neurologic examination. 

It is not to be inferred, as some of the gentlemen would have it, that 
the electromyogram is an instrument of precision which has the same 
import as a digital computer and it gives you the right answer regardless 
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of the human element. That is not correct. It is only a laboratory aid, 
which should be evaluated in the light of the clinical history and the 
objective findings. Occasionally, it may outweigh these other factors, but 
ordinarily it can only be considered in the light of the other and doesn’t 
necessarily outweigh them if its findings are utterly contradictory. 

The correlation must be strictly on an anatomic basis. We have seen 
these diagrams of the central nervous system, of nerve roots, and these are 
truly diagrams. 

The actuality in the human body is much more complicated, and 
though it be complicated, if this is to be an instrument of precision which 
gives you the answer, it must be subjected to very critical scrutiny as to 
whether it is in regard to an anatomic distribution. 

Another objection to its interpretation and use is the fact that we know 
that peripheral nerves overlap. This may vary. It may not be a major 
situation, but a given muscle may have more than one nerve supply. There 
may be slight alterations between the typical anatomic diagrams that we 
find in our textbooks. Similarly, peripheral nerves can arrive from roots of 
more than one level. 

Another very important objection I have to this test is the fact that 
there is no way of getting a record of the condition prior to either the 
accident or the time that the test was done. We have no way of knowing 
the base line of normalcy prior to the time of the test. One alternate method 
we have is to compare the normal side with the presumably involved side. 
Most of these conditions, of course, of trauma are one-sided, right or left. 
We should compare the two sides. 

In reviewing what reports I have seen, I have not been able to deter- 
mine that the normal side is ever used as a comparison. I am sure Dr. 
McLean would agree that it should be. But above and beyond that, we 
don’t have a basis for comparison of the condition prior to injury and we 
know that there are these many variables which produce alteration of these 
wave forms. 

Additional sources of error in its interpretation are, as I have stated, 
those of the individual and the anatomic variation of myotome innerva- 
tions. 

Myotomes are groups or series of muscles which are supplied from the 
same nerve root in the spine. Therefore, in clinical conditions involving 
that root, these muscles work together as a unit and show similar differ- 
ences. This must be strictly in regard to anatomic distribution. 

There is also a variation in the direction of disc protrusion in the spine. 
For example, a disc may push against the S1 nerve root. It may push above 
it and involve another root pattern, and yet be at the other level. 

So the finding of electromyographic changes at a given root may not 
truly be associated with the protrusion at the same level. 
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There is, of course, the imponderable, the skill of the man who is 
doing them. I regret to say that in the hands of some individuals I do 
not believe that a proper modicum of skill is being displayed. 

This is in part due to a variation of experience. I don’t think that the 
test should be done and interpreted with any gravity by anyone who has 
not done many of them. It can be a difficult test, not to do but to evaluate 
and interpret. 

Another basis for error is insufficient sampling of muscles. There is a 
difference of opinion as to how many needle punctures one should do, but 
in one source which I have reviewed, the statement is made that the needle 
should be inserted to three different levels or four different levels and at 
least two separate areas in the same muscle, and that at each level at least 
four to five samplings should be made. 

So in the hands of this particular examiner approximately forty sam- 
plings per muscle are used. When this has been recorded you see you have 
a much more cogent basis for determination of change. 

Another very important element of error is the fact that a variable 
period of some sixteen to twenty days must elapse after nerve injury before 
you can find the typical electromyographic changes. A test done prior to 
that time may show nothing. A test after that time may show specific 
changes. If this is not borne in mind, interpretations may be in error. 

The other element of not knowing what drugs have been taken I have 
already mentioned. . 

Another element of error is the uncooperative patient, the apprehensive 
one, the one who is under tension, the one who moves or is not at rest 
when the test is done. 

Another element of error concerns the artifacts, of which you have 
seen examples on our slides. Unless the machine is perfectly calibrated and 
used properly, and in spite of some of this effort artifacts are still possible. 
If they are misinterpreted, they may serve as a basis for a gross error and 
opinion. 

The presence of tremors such as are present in the aged may give 
additional changes. 

There is another condition of mild myokymia, so-called, in which you 
get these fibrillations in the aged. They, for a strange reason, are par- 
ticularly common in physicians, and they are the basis of a considerable 
apprehension. 

Thus, in a paper written by Eaton and others from the Mayo Clinic 
—and he apparently is the electromyographer at the Clinic—his more im- 
portant findings were cases which were not otherwise associated with gross 
neurologic lesions but simply these cases of myokymia, and the overwhelm- 
ing number of these cases were in physicians. 
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The apparatus may not be in working order, and of course will then 
throw the whole test off. 

In disuse, atrophy—in other words, in muscle wasting associated 
simply with non-use as in immobilization, without the addition of neuro- 
logic defect, an electromyogram is normal. This may not be properly in- 
terpreted. 

Remember, also, another source of error is the fact that in the upper 
motor neurons, or the condition, for example, associated with strokes in 
which you get spasticity or tightness of the extremity, you cannot evaluate 
this by an electromyography. 

So if you have the added element of trauma, added in the site or 
presence of the upper motor neuron, your test cannot be properly in- 
terpreted. 

Various lesions in blood supply may alter the findings as, for example, 
the iimb which has had a tight cast on, or the limb which has had a tight 
Ace bandage or a tight garter on a limb which has a vulnerable blood 
supply may induce certain stages of ischemia. Also, various changes of 
blood supply will change the test. 

Another factor, which is abstruse, but I just want to mention it in 
passing, is that muscles which are used for contraction or motivation of 
movements are always associated with other muscles which are at rest. 

Some movements, as gripping with the hand, imply the functions of 
muscles which pull the fingers down but at the same time imply that other 
muscles which would ordinarily pull the fingers up are in complete relaxa- 
tion, against an antagonist so-called, relationship. 

If you are testing a muscle which is normally to be at rest and you 
are contracting another group of muscles, you may get a variation in find- 
ings which will be misinterpreted. 

I want to hasten to say that this is not being done by someone who is 
skilled in the test, but I do believe that these things are being misinterpreted 
by others who are not skilled. 

There are many factors, also, which govern the actual production of 
denervation fibrillation. This is the one finding which, in the hands of 
many, is considered to be the most specific result of the test. There are a 
variety of factors that govern that. 

Thus, in conclusion, to this set of objections I have, it is clear that a 
pathologic interpretation—that is, an opinion which indicates that some- 
thing is radically wrong—should not be given to things which are elicited 
either as normal variables or as conditions which are the result of variables 
that have not been controlled when you do the test. 

If you ask me what I think should be done, I would think, first, that 
a symposium would be a graphic and easily identifiable record available 
as an exhibit, as you attorneys would say, properly identified, which can 
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be shown to others, which can be exchanged just like an X-ray film, and 
which can be interpreted by others. All sampling I think should be re- 
ported and properly identified. 

I believe that the findings of the test must always be examined in the 
light of correlation with clinical findings, and also with the myelogram, 
if that had been done. Remember that the test is only of value in the 
lower motor neuron type of condition, not in the upper motor neuron. It 
must be in accord with anatomy. 

The variable factors must all be identified, indicated and clearly con- 
trolled when the test is done. The normal side must be compared and 
recorded. 

Another very important thing in regard to the anatomy actually is the 
fact that in these. root syndromes as, for example, in a protruded disc, the 
root, as it emanates from the spinal canal, will have a posterior primary 
division which supplies the muscles of the back, the long muscies along the 
back, the so-called sacrospinalis muscles. 

The anterior primary division goes down the sciatic nerve and supplies 
the muscles of the limb. 

When the test is done the limb should not be the only area where 
these muscles are sampled, but most important it is always required that 
the dorsal muscles or the back muscles be done. 

If they do not show fibrillations, denervation, then I would be in- 
clined to believe that the test is not too reliable, and this is in accord with 
the anatomic distribution of nerves and their relation to the point of disc 
protrusion. 

I also would insist that negative findings, when present, should be 
recorded and should be evaluated in the light of other positive findings. 

It is most seldom that one finds a report of an electromyogram as a 
negative report, though interestingly enough we have recently seen one 
which was negative on two occasions in the same patient. 

Also, the interval of time of some eighteen to twenty-one days must 
be borne in mind after injury before the test can be considered valid. 

I have mentioned the fibrillation of denervation, and I think we should 
attempt to explain it a little more thoroughly. 

Muscle which has its nerve supply severed will undergo changes which, 
after this period of time indicated of eighteen to twenty days, will show 
spontaneous fibrillation. 

Fibrillation is an invisible quivering of individual muscle fibers or 
bundles of fibers. It is to be distinguished from fasciculations, which are 
the quivering you see on your own muscles if you are at rest and you strike 
them. If you look at the good light you will see these fasciculations or 
tremors. 
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The fibrillations are not clinically apparent and are microscopic in de- 
gree, but they are associated with the electrical wave changes which are 
very specific in the electromyogram. 

This, in the hands of many, is considered to be the one important find- 
ing in the test. : 

There are some who feel that the absence of the finding of many other 
wave alterations is still not a significantly positive test. 

This, I admit, is an extreme view, but on the other hand is to be 
contrasted with the other extreme, wherever minor variation is considered 
to be of pathologic nature. 

It is the latter type of interpretation which serves as the basis for some 
of the abuses to which the test is subjected. 

The denervation fibrillation may go on for a very long time. It is, 
theoretically at least, considered to disappear completely when the atrophy 
of the muscle is complete. This may be a variable time and may actually 
never occur. 

I would call your attention to a very interesting paper written by Nara, 
Noxy and Curville which appeared in the Journal of American Medical 
Association, stating that cases that have received spinal anesthesia com- 
plained then of neurologic disturbances. In other words, following a spinal 
anesthetic, certain nerve disturbances were complained of. Some four 
hundred eighty-three cases were evaluated by the electromyogram. Cases 
that showed no complaints in accord with neurological lesions were not 
even evaluated, but of those four hundred and eighty-three patients, only 
four were found to have true neurologic complications from the spinal 
anesthetic. 

I am not referring to the problem of spinal anesthesia and its com- 
plications, but I want to show you simply here, in a large group of patients 
who have significant neurologic disturbances, the electromyogram finds 
only four in whom tremendous changes have occurred that can be proven. 
This is a tremendous disparity or a very low incident. 

Another factor which I think is very important in the interpretation 
of the electromyogram is simply error in the logic of the man who is doing 
it and reading it. I will refer to this by some typical examples of its misuse 
shortly. 

Let us go to questions of the proper evaluation of the tests as given 
in, for example, direct testimony and let us see whether we can arrive at 
some way for properly cross-examining such a presentation. 

I don’t want to presume to encroach in your field, but it would seem 
to me, for example, that the training of a man who is doing this should 
be very carefully brought forth. 

I am most happy to see that at Jefferson the electromyogram is being 
done by a neurologist. This, I think, is most important. 
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I believe that there is something grossly lacking when the test is done 
by someone who does not have the appropriate training for this, and I 
don’t believe that a general practitioner with added training, for example, 
in physiotherapy or in psychiatry should be considered as being adequately 
grounded in the many phases of clinical medicine—neurology, orthopedic 
surgery, traumatic surgery and everything else that is implied. 

The intense knowledge of anatomy and neurology that is required I 
believe is most important in the evaluating and cross-examination. I think 
that it should be also possibly brought forth as a question of whether this 
test is ever wrong. 

The idea may be given or may be brought forth in the land that it is 
immutable, that it can have no errors. 

The fact of the matter is that a review of cases, some one hundred 
and eighty-two in number, has shown a very significant error. 

May I have that slide now? 

(A slide was shown.) 

This is a review of cases of orthopedic nature by Coue, Prudence and 
Sheldon which appeared in the Journal of Bone and Joint Surgery in 
March or April of 1957, and represented cases of proven protruded lumbar 
intervertebral disk, one hundred thirty-six in number. 

These are divided into large protrusions and small protrusions. The 
large ones are the ones that are easily found and are obvious, usually, 
clinically. The small ones are those in which there is a diagnostic problem 
and considerable difficulty encountered at laminectomy. All of these cases 
have been proven by operation. 

There were eighty-six cases which occurred at the first lumbar to first 
sacral interspace. For simplification, looking only at the percentage, correct 
localizations clinically—that is, simply on the basis of examining history 
and physical—we find that eighty-four per cent of these eighty-six cases 
were correctly diagnosed. That is a fairly good percentage for a difficult 
problem. 

The electromyogram gave an eighty-two per cent incident of correct 
diagnosis, which is roughly the same as the clinical. It would therefore 
only be corroborative. 

The myelogram, which is the other most popular test used, gives a 
slightly lower percentage of seventy-eight per cent. 

These, you see, are enlarged protrusions. We ordinarily don’t have to 
resort to electromyograms for this, but you see that there is still a signifi- 
cant degree of error of approximately twenty per cent, even in large 
protrusions. In small protrusions, clinically, eighty-three per cent are found 
correctly, which is almost the same as the large. 
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The electromyogram now gives only a seventy-seven per cent degree 
of correct diagnosis. Therefore, in small lesions at the L5S1 level, there 
is a greater incident of error, even with this so-called instrument of pre- 
cision. 

The myelogram shows a proportionate diminution in accuracy, also 
of sixty-seven per cent. 

At the level above L4, L5, in some fifty cases we find clinically large 
protrusions, sixty-five per cent correctly diagnosed. 

The electromyogram, the same, roughly, and the myelogram is more 
accurate, eighty-eight per cent. 

Now in small protrusions the clinical level was only forty-four per 
cent. Here, you need the help of a test, but the electromyogram gives you 
only a thirty-seven degree of accuracy, which I think is actually insignifi- 
cant, whereas the myelogram gives you eighty-one per cent in these cases. 

So you see, first, you can determine that there is a significant degree 
of error in this so-called infallible test in the hands of these other gentle- 
men. 

This simply shows that there is a significant degree of error, and there- 
fore I think the question can be asked in cross-examination, ‘“Does the test 
make an error? Does it eliminate the human element?” 

I am sure that the physician will say that he, too, makes errors but if 
he uses this instrument of precision you will expect an improvement or 
diminution in the error. 

We find that it still has the same degree, so again you have not elimi- 
nated the human element. 

I think it should be proper to ask for graphic records. Unless they are 
produced, I would somewhat wonder whether the accuracy and the validity 
of the test should be accepted in cross-examination. 

I would like to see records which can be displayed, like an X-ray, which 
is identified by date, by the name of the patient and with the other factors 
controlled and recorded. 

I would like to ask the examiner now, in cross-examination, how he 
interprets fibrillation of denervation, for here you can begin to determine 
what his individual approach to this whole subject is, and this will, in 
turn, give you an indication of how you can begin to really break down 
his facade. 

First of all, if he states that he does not consider it the only significant 
finding, or if he states that the absence of it does not indicate that test 
is negative, then he is, of course, implying that these many other variances 
in wave forms are important. 

If this be the case, you should then very quickly attempt to determine 


[ 67] 











or to obtain from him statements as to whether these many variables 
which influence these minor wave defects have been properly controlled by 
him in the test. 

He will usually have no actual record that they have, and certainly if 
you ask him what the temperature of the patient was at that time or what 
the weight was when he did this test a year ago, he will probably be found 
somewhat lacking. 

If, on the other hand, he states that he considers the denervation of 
fibrillation significant, then this is a way of actually arriving at a moment 
of truth, also, for here he lays himself open to a very intensive review of 
specific anatomic details. 

If denervation of fibrillation is found, then he should be able to give 
a very specific and careful review of all muscle distribution that is sup- 
plied by that given nerve. 

He should now have the abilty to very accurately localize a neurologic 
lesion. This will very frequently be found not to be the case. 

So this, I think, is a way of possibly leading to something like en- 
trapment, or whatever you might call it, which will give you the indication 
of the proper way to further impugn the veracity of the one who does 
the test. 

If he says that the denervation fibrillation is not the sole criterion, then, 
as I have stated, you have to indicate that the many variables have or have 
not been controlled. 

This brings up many other systemic causes which can induce these 
many variables, and you then should ask whether the general condition 
of the patient has been borne in mind. Has his prior condition been clari- 
fied? Have tests been done, for example? Have X-rays been done to indi- 
cate whether or not there are arthritic changes in a cervical spine, which 
can produce foraminal irritation and diffuse changes in the electromyo- 
graphic interpretation of muscles supplied by the many nerves which 
emanate from the cervical spine, rather than a single nerve involvement 
such as you would get with a protruded disk. 

Then the question whether the conclusions follow logically from the 
body of the report should always be very intensively evaluated. 

As a typical example of how this test is misused, may I quote for you 
one report that I saw about a year ago in which a patient had had a 
sprained ankle, and let us say simply that it was a severe sprain. Now the 
patient was treated by the application of an Ace bandage, by crutches and 
by non-weight bearing for a period of three weeks, followed by physio- 
therapy. 

There was a complaint of pain locally and there was swelling, and for 
a period there was no walking. Then when the patient began to walk with 
crutches and. partial weight bearing, there was a disturbance of the lower 
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back, which is very frequent with limp, and there was a complaint of pain 
in the back. Some six months had elapsed; an electromyogram was done. 

Here is a patient that has back pain, pain in the leg by virtue of a 
sprain, and has not been walking on this leg for a period of a month. 

An electromyogram is interpreted improperly as indicating the nerve 
root involvement in the back producing back pain, radiation down the 
leg, a sciatic picture, and the final opinion is a protruded lumbar disk. 

Obviously a patient who has a sprained ankle involves a situation at 
the ankle, and if you recall the nerve diagram shown of the lower limb, 
you cannot possibly involve motor nerves at the level of the ankle except 
for the most minor muscles on the dorsum of the foot. 

The muscles of the calf and lower thigh which innervate the ankle 
have long since received their nerve supply above. You cannot possibly 
impinge upon their supply. 

So anatomically this is an utter impossibility, and yet the test in this 
particular case was read illogically. 

The other question which I believe is one worthy of evaluation and 
cross-examination is the question of the importance of serial electromyo- 
grams. In other words, is only one test done or was the test repeated at 
intervals? 

This is important because we know that in nerve injuries, other than 
complete severance, there is an immutable tendency for regeneration. This 
is characteristic of nerves. You injure them and you don’t sever them and 
they will begin promptly to regenerate. They will begin an effort to 
resume their normal function. 

During the time the function is diminished, the EMG may show 
changes, but these changes will begin to alter as regeneration occurs. 

The regeneration has its own pattern in the electromyogram. A single 
test, I don’t believe, should be considered with great gravity, and I think 
that this should be brought forth in cross-examination. 

Remember, also, that nerves ordinarily are mixed; they have both 
sensory and motor components. This test deals only with motor nerves; 
it doesn’t evaluate sensory nerves. 

If the statement is made, for example, on cross-examination that this 
patient had no complaints prior to this injury, this would imply that 
there were no sensory complaints, there were no symptoms, being some- 
thing that he could feel. He had no pain. He would not be aware of fibrilla- 
tion if present. This is microscopic. 

Therefore, the sensory portion of the nerve would be the only one that 
could possibly be involved previously. If he stated that there was no pain, 
there was no sensory movement. It doésn’t indicate the motor status. The 
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EMG, which is done later, does not evaluate the sensory portion at all. 
This dichotomy of nerve function, of motor and sensory, can be further 
elaborated in cross-examination. 

One should very carefully check as to whether the anterior primary 
division as well as the posterior primary division was recorded. The failure 
to do so in a protruded disk I believe would throw considerable doubt on 
the validity of the test. 

The question, then: Were additional simulators, neurologic disease 
eliminated? 

There are other conditions that can alter the electromyogram. 

After listening to this today, you might believe that only trauma is 
to be considered as the ideological factor. Not true. There are intrinsic 
muscle diseases which can alter it. There are other factors of systemic 
nature, having nothing to do with trauma, that can alter it. 

Furthermore, I believe that a strong effort should be made to clarify 
the fact that there are no controls, right and left, for comparison, nor is 
there any evaluation of the condition prior to accident. 

In conclusion, the test, as we see it being utilized for medical purposes, 
I regret to say is not the test which is propounded by Dr. McLean. It is 
not being used candidly. It is being used in contradiction to anatomy, 
physiology, the clinical findings, the history, and it is being used without 
true regard for the many variables which influence it. 

In the final statement, then, it no longer should be considered, in the 
hands of these other gentlemen, as the instrument of precision which can- 
not tell a lie. It is no better, simply, than the man who is using it. 

Mr. GERMAN: Thank you, Doctors Blaker and McLean. 

I think all of us benefited by their presentations. I hope some of you 
have benefited by our hard lessons in Philadelphia, because we regard our- 
selves, I think properly so, as one of the medical centers of the world, and 
we have been introduced to this machine now for a number of years where- 
as, I understand in most parts of the country, it has not been used in 
medical problems. When it does come into your area—and I am sure 
NACCA is going to put it there—you will be at least familiar with the 
problem. 
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Medico-Legal Aspects of Neuroses 


By T. J. BLACKWELL* 


ig A PANEL DISCUSSION of certain phases of crim- 
inal law, Judge Samuel S. Leibowitz, of New York, recently warned that 
trial by jury in that field is being replaced by “‘ordeal by psychiatry.”” He 
warned that there is a very present danger that “‘jurisprudence will be sub- 
ordinated to psychiatry.’’ This points up the fact that the psychiatrist also 
has become a familiar figure in civil litigation as well in the support of 
claims, sometimes extravagant in nature, for damages for psychogenic dis- 
orders existing or allegedly existing subsequent to trauma. Our interest 
here stems from the fact that, in a period of expanding tort liability, 
diseases classed as “‘neuroses’” have been prolific and fruitful sources of 
damage actions and claims. 

Formerly treated as an element of mental suffering, traumatic neurosis 
has now been typed as a separate physical injury by some courts. It is being 
urged that a great variety of occurrences, not involving physical bodily 
injury but which have allegedly triggered anxiety reactions, entitle claim- 
ants to large money damages. The old concept that traumatic neurosis is 
not an injury for which substantial damages may be allowed is now fading. 
Though it was once believed tht substantial damages should not be 
awarded for neuroses, even in the presence of physical bodily injury, be- 
cause such awards would open too wide a field for false and fraudulent 
claims, this approach has long been subjected to frontal attack by those 
who espouse the “‘more adequate verdict”’ philosophy. 

In this connection it is well to remember that neuroses are functional 
nervous disorders or diseases, without evident or demonstrable physical 
lesion, playing an indefinite and somewhat uncertain role within the mental 
life of the affected person. Medical scientists have found that these condi- 
tions are not marked by known or appreciable changes in the nerves or 
neural apparatus. Neurosis is characterized by varying symptoms of psychic, 
nervous, motor and vasomotor disturbances, all of which apparently can 
exist without any organic basis that is ascertainable. 

Psychoneurosis is commonly used as a synonym of neurosis. Psycho- 
neurosis and anxiety disorders are sometimes classified as (1) anxiety re- 
action; (2) dissociative reaction; (3) conversion reaction or conversion 
hysteria; (4) phobic reaction; (5) depressive reaction; and (6) obsessive- 
compulsive reaction. The cases hereinafter cited deal with the specifics of 
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these classifications, more or less from a lay standpoint, and of course any 
standard medical text on neuroses will supply such discussion as may be 
required for an understanding of some of the problems involved. Here we 
need note only that a psychoneurotic disease or condition is often referred 
to as a ‘“‘defense reaction’, and that authorities say that it may arise from 
or become aggravated by many causes, including economic distress, financial 
worries, family troubles, difficulties with relief agencies, clash of personali- 
ties, a feeling of frustration or of inadequacy, a feeling of aversion for an 
occupation, or from accident or injury. These causes are, at least, illustra- 
tive, but there are no doubt many more. 

As concomitant to the theory that traumatic neurosis is an invalid 
classification, some able psychiatrists say that such cases involve pre-existing 
neuroses. Therein the claimant is usually an adult, and it is asserted that an 
adult’s neurosis generally has been preceded by either prolonged or transi- 
tory neurosis in childhood or adolescence. This, of course, comes out of a 
welter of conflicting theories. 

Parenthetically, it may be noted that the current general classification 
of psychogenic disorders includes, in addition to the neuroses above enu- 
merated, (1) psychophysiologic autonomic and visceral disorders (known 
to lawyers and laymen as “‘psychosomatic’’ disturbances); (2) psychotic 
disorders; and (3) personality disorders. But all classifications in this field 
appear to involve distinctions that are at times uncertain, shadowy and in- 
distinct, giving rise to endless differences of professional opinion. Thus 
forensic psychiatrists (and neurologists) are afforded ample opportunity 
for the development or creation of the psychiatric ordeal end result, at trial. 
It is not surprising, therefore, that a legal writer has recently commented 
that the case law relating to psychogenic disturbances is in “‘an almost un- 
paralleled state of confusion.” 

An examination of recent cases in this field may afford some indication 
as to trends and developments. We will not attempt to be exhaustive, in 
this connection, but will summarize decisions that appear to be illustrative. 
The language of the court will be employed to a large extent. 

In 1953, traumatic neurosis was held not to be an injury for which 
substantial damages should be awarded, in Norton v. U. S§.1 But in the 
same year, in Hession v. City & County of San Francisco,? the court com- 
mented that while traumatic neurosis formerly was considered as an 
element of mental suffering, it should be classed as a physical injury. And 
in Chicago, Rock Island & Pacific Ry. Co. v. Kifer *, this condition was 
characterized as being ‘‘as disabling as a broken arm.” 


* Norton V. U.S., 110 F. Supp. 94 (N.D. Fla. 1953). 
* Hession V. City & County of San Francisco, 258 P. 2d 50 (Cal. App. 1953). 
® Chicago, Rock Island & Pacific Ry. Co. V. Kifer, 216 F. 2d 753 (C. A. 10th, 1954). 
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In the Norton case, after flatly asserting that traumatic neurosis is not 
an injury for which substantial damages should be awarded, the court 
proceeded to say that to allow such claims would open too wide a field 
for false and fraudulent recoveries. The case of Ready v. Pure Carbonic, 
Inc.* was relied on by the court therein, with the comment that the plain- 
tiff in the Ready case had been allowed damages for her injuries and pain 
and suffering which resulted from the accident, but nothing on account of 
the neurosis which allegedly resulted. Nevertheless, in 1954, in DeLoach 
v. Lanier ® the court commented that the plaintiff would be entitled to 
some compensation for the neurotic condition which the plaintiff found 
herself in as a result of the accident. It observed that as long as the amount 
of damages so awarded is restricted to a reasonable sum, this, in itself, 
should tend to discourage this type of litigation. 

There, a simples solution to a highly complex problem was availed 
of. No doubt it was a good solution if the neurotic condition complained 
of did result from the accident. However, it is not often that major com- 
plex problems are finally and satisfactorily solved by simple rule-of-thumb 
determinations. In litigation involving disorders of psychogenic origin, 
the problems are highly involved, and simple solutions to them are apt 
to prove to be unsatisfactory. There is, nevertheless, an elementary rule, 
considered applicable, that seems to be overlooked, in the present trend. It 
is this, that if the plaintiff in a bodily injury action is to recover com- 
pensatory damages, the cause as well as the existence of his injuries or 
disorders must be reasonably certain. Reasonable medical certainty of 
causal relationship in psychogenic disorders which are attributed to trauma 
sometimes becomes a matter of metaphysics. 

An interesting recent case in which the plaintiff prevailed in the trial 
court, illustrating the foregoing, is that of McMahon v. Bergeson * wherein 
a divided reviewing court reversed and remanded for a retrial as to damages. 

There, physical injuries including a concussion were involved. A 
concussion allegedly caused the plaintiff to be vulnerable to an anxiety 
reaction, but according to the medical testimony, this neurosis did not 
have its origin in the brain concussion. The testimony was that it was 
due to the plaintiff's having seen the defendant immediately after the 
accident lying on the pavement, with his wife standing beside him, and 
a fortuitous resemblance of the defendant and his wife to plaintiff's 
parents. The majority of the court, in holding that damages were not 
recoverable for the psychogenic injury, relied upon the rule which would 
have applied if plaintiff had been a bystander whose emotional peculiarities 
set in motion an hysterical process, by witnessing the injury of persons 
who chanced to resemble his parents. After discussing the testimony as 


* Ready V. Pure Carbonic, Inc., 84 F. Supp. 321 (S.D. Fla. 1949). 
5 DeLoach V. Lanier, 125 F. Supp. 12 (N.D. Fla. 1954). 
® McMahon V. Bergeson, 9 Wis. 2d 256, 101 N.W. 2d 63 (1960). 
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to disclosures from neurological and psychiatric examinations at consider- 

able length, the court concluded: 
“The testimony of Dr. Smith establishes that the neurosis did not 
have its origin in the brain concussion, but was due to the plaintiff 
having seen Bergeson (defendant) immediately after the accident 
lying on the pavement with his wife standing alongside. This re- 
quires that the same rule of damages be applied: as in the cases in 
which recovery is allowed for emotional distress alone. Such rule 
precludes recovery in an action grounded upon negligence for 
emotional distress which is due to a pre-existing susceptibility to 
emotional disturbance not present in a normal individual, unless the 
actor had prior knowledge of such susceptibility. Restatement, 2 
Torts, p. 852, sec. 313; Prosser, Law of Torts (2d ed.), pp. 179-— 
180, sec. 37; McNiece, Psychic Injury and Tort Liability in New 
York; 24 St. John’s Law Review (1949), 1, 77; Smith, Relation 
of Emotions to Injury and Disease; 30 Virginia Law Review 
(1944), 193, 282.” 


The dissenting opinion in McMahon indicates (as otherwise is indi- 
cated) that some judges fail to draw a distinction between a neurosis, 
allegedly of traumatic origin, and emotional distress not originating in 
bodily injury but which results from collision, accident, or extraneous 
violence. They perhaps consider such emotional distress as a type of 
psychic trauma and the emotional involvement as neurotic. In any event, 
this discussion of necessity embraces, in a limited way, cases of both 
categories, which deal with psychogenic disorders, generally. 

Space limitaiton will not permit of a full examination of the many 
cases in which neuroses (in a broad sense) have afforded the bases for 
damage claims. Some of the leading authorities in this field, with brief 
comments concerning them, are listed at the end of this article. 

The question often arises as to whether a “‘traumatic’”’ neurosis is due 
to physical trauma or only to psychic trauma, and in this difficult area 
the trend is toward an obliteration of the distinction between them. This 
leads to greater and greater liberality of recovery for emotional disturbances 
or their physical consequences, in the absence of impact or other actionable 
wrong. The rule against recovery for mental distress alone is in process 
of being destroyed as contrary to prevailing public policy and as theoreti- 
cally no longer necessary to avoidance of the perpetration of fraud. 

As to those who agree that the trend should be reversed before it is too 
late, reliance upon and emphasis on Colla v. Mandella, supra, is suggested, 
where the rule thereof has applicability. The further suggestion that the 
origin of the neuroses, in these cases, usually requires exhaustive and 
expert investigation is superfluous.’ 


7 For a recent article on this subject by a medical writer, see Joseph Franklin Griggs, 
Differentiation of Neurosis from Organic Disease, 29 Postgraduate Medicine 301 (March, 


1961). 
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LisT OF CASES INVOLVING DISORDERS OF PSYCHOGENIC ORIGIN 
WITH TORT CLAIM INVOLVEMENTS 


ARIZONA 


Phelps Dodge Corp. v. Industrial Commission, 46 Ariz. 162, 49 P. 2d 391 (1935)— 
workmen's compensation, evidence failing to establish casual connection. 

Chapman v. Finlayson Lease, 56 Ariz. 224, 107 P. 2d 196 (1940)—workmen’s com- 
pensation, no casual connection established. 

Safeway Stores v. Gilbert, 68 Ariz. 202, 203 P. 2d 870 (1949)—workmen’s compen- 
sation, disability increased or prolonged by traumatic neurosis or hysterical paralysis 
fully compensable. 

ARKANSAS 

Beatty v. Buckeye Fabric Finishing Co. (D.C. Ark. 1960) 179 F. Supp. 688, as to 
the requirement of contemporaneous physical impact to support an action based on 
psychic trauma, comments that while Arkansas is an “impact state,’’ the required 
impact may be constructive. But simple negligence alone does not there seem to 
afford, even yet, a basis for recovery for mental disturbances. However, as in 
most jurisdictions now, recovery may be had for mental distress intentionally or reck- 
lessly caused. Chicago, R. I. & P. R. Co. v. Caple (1944) 207 Ark. 52, 179 
S.W. 2d 151. 

CALIFORNIA 

Chappell v. San Diego & Arizona Ry. Co., 258 P. 73 (Calif. 1927)—$3,000 held 
not excessive where neurosis caused plaintiff to give false testimony at trial and 
jury so knew. 

Taylor v. Pole, 107 P. 2d 614 (Calif. 1940)—-$650 inadequate as matter of law 
although plaintiff suffered nervous disturbances long prior to the accident, in view 
of fact that state recognized that nervous injuries are classed as physical injuries 
and recegnized elements of damage, and even if based on -defendant’s expert wit- 
nesses’ testimony alone. 

Hession v. City & County of San Francisco, 122 Cal. App. 2d 592, 265 P. 2d 542 
(1954) supra—$7,500 not excessive, citing Sloane v. Southern Cal. Ry. Co., 111 
Cal. 668, 680, 44 P. 320, 32 L.R.A. 193 (1896) as being first case in California 
to recognize traumatic neurosis as basis for damages. 

Sexton v. Key Systems Transit Lines, 144 Cal. App. 2d 719, 301 P. 2d 612 (1956)— 
$13,259.18 not excessive; plaintiff struck by train in defendant's station. 


CONNECTICUT 


Bzsczynski v. McCarthy Freight System, 26 A. 2d 853 (1942)—-$25,000 not ex- 
cessive where plaintiff committed to hospital for insane for rest of his life for 
schizophrenia, which defendant’s evidence showed was seldom caused by trauma, 
if ever. 

DELAWARE 

O’Toole v. U. S. (1956) 140 F. Supp. 672, reversed as to award for death of hus- 
band ($400,000.00) as being inadequate, 242 F. 2d 308 (3 Cir.) —Federal Tort 
Claims Act suit; $70,000 award on wife’s claim for her injuries; reversal on 
award for husband’s death based on failure to consider as element of damage value 
of future accumulation of wealth had he not been killed and which he might be 
expected to leave his wife at his death, where he was making $250,000 a year at 
time of death. 

FLORIDA 

The Friendship II (Chambers v. Just, et al.) 135 F. 2d 520 (5 Cir. Fla. 1943)— 
Admiralty final decree awarding $35,000 to one plaintiff and $5,000 to other 
plaintiff for carbon monoxide poisoning reduced to $25,000 and $3,500 respectively. 

Ready v. Pure Carbonic, Inc. (S.D. Fla. 1949) 84 F. Supp. 321, supra—$5,000 al- 
lowed for physical injuries, but nothing for neurosis. 

Fossler v. Blair (S.D. Fla. 1950) 90 F. Supp. 574—$1,000 allowed semi-invalid 
whose condition was entirely mental and ‘subjective, but who received bruises and 
shock in automobile collision. ‘ 
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Norton v. U. S. (N.D. Fla. 1953) 110 F. Supp. 94, supra—‘‘Traumatic neurosis is 
not an injury for which substantial damages should be awarded. It would open 
too wide a field for false and fraudulent claims.” 

DeLoach v. Lanier (N.D. Fla. 1954) 125 F. Supp. 12, supra—tIf plaintiff entitled 

to at least nominal damages for physical injury, in ordinary cases where neurosis 
evident, a reasonable amount will be allowed for the neurosis. This restriction 
should tend to discourage this type of litigation. 
However, it may be noted that in Clark v. Choctawatchee Elec. Co-Op. (Sup. Ct. 
Fla. 1958) 107 So. 2d 609, it was held that without direct physical impact or 
injury, recovery is not permitted for fright and mental anguish in negligence actions, 
as distinguished from cases involving willful and wanton misconduct, malice, entire 
want of care or great indifference to the rights of others. 


IDAHO 
Skelly v. Sunshine Mining Co., 109 P. 2d 622 (1941)—-workmen’s compensation, 
fear of working underground; traced-to accident and held compensable. 
Brown v. Arrington Constr. Co. (1953) 74 Idaho 338, 262 P. 2d 789—$5,000 ver- 
dict upheld where plaintiff received electrical shock, sustained burns, and possible 
nerve injury to arm and neck, along with ‘‘anxiety state.” 


INDIANA 
Star Publishing Co. v. Jackson (1944) 115 Ind. App. 221, 58 N.E. 2d 202—work- 
men’s compensation. Neurosis affecting left hand of linotype operator as result 
of chronic fatigue was not compensable as an occupational disease. 
McGill Mfg. Co. v. Dodd (1945) 116 Ind. App. 66, 59 N.E. 2d 899—-workmen’s 
compensation; no casual connection established between employee's work and his 
neurosis as to authorize compensation for occupational disease. 


KANSAS 

Nangle v. Cudahy Packing Co. (Kan. 1923) 212 P. 108—$13,500 verdict held not 
excessive where plaintiff had gone to work for another employer at an increase in 
salary, and medical testimony did not establish effect of neurosis on his general 
health. 

Nave v. Hixenbaugh (1956) 180 Kan. 370, 304 P. 2d 482—-$5,539 upheld where 
severe burns were received in addition to a form of hysteria. Plaintiff’s clothes 
caught fire while she was standing near gas stove in filling station. 


KENTUCKY 

Cincinnati Ry., etc. v. Ross (Ky. App. 1926) 279 S.W. 1075, second appeal (1927) 
294 S.W. 460—$10,000 reversed as excessive, and $12,000 awarded on re-trial 
found even more exhorbitant and excessive. No visible injuries occurred to plain- 
tiff in collision between two trains, on one of which he was a passenger, but he 
claimed neurosis. 

Mutual Life Ins. Co. of N. Y. v. Beckmann (1935) 261 Ky. 286, 87 S.W. 2d 602— 
suit on disability insurance policy; anxiety neurosis existing as residual disability 
following nervous breakdown constituted total disability to a banker when he was 
unable to follow his occupation of banker. 


LOUISIANA 

Klein v. Medical Building Realty Co. (La. App. 1933) 147 So. 122—verdict of 
$3,850 held excessive by $2,850 for traumatic hysteria of man aged 44 who sus- 
tained no physical injury from falling plaster while sitting in his office, where no 
permanent injury was shown. 

Turner v. W. Horace Williams Co. (La. App. 1955) 80 So. 2d 162——workmen’s 
compensation; additional compensation sought for alleged post traumatic neurosis 
denied where claimant tried to conceal the fact that he got new employment at 
higher wage and had worked steadily and satisfactorily for 3 years. ‘ 

Tate v. Gullett Gin Co. et al. (La. App. 1956) 86 So. 2d 698—workmen’s compen- 
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sation; compensable post-traumatic neurosis established where claimant could not 
work for fear of increasing pain in his back. 

LeJeune v. U. S. Fidelity & Guaranty Co. (La. App. 1958) 105 So. 2d 327—-$3,500 
adequate to plaintiff who suffered slight back injury intensified by emotional in- 
stability either caused or aggravated by accident. 

Clegg v. Hardware Mutual Casualty Co. (5 Cir. 1959, La.) 264 F. 2d 152—Onlooker 
at holocaust discovered he was not the “omnipotent, fearless man his psyche had 
envisioned him to be’’ when he was afraid to attempt the rescue of victims; verdict 
for defendant upheld. 

Humphries v. Delta Fire & Casualty Co. (La. App. 1959) 116 So. 2d 130—award of 
$12,000 made for a “‘traumatic neurosis’ where plaintiff suffered a “‘conversion 
neurosis.’"” The court held that damages are recoverable for a neurosis resulting from, 
precipitated by, or caused to become manifest as a result of a tort—‘‘just as it is for 
those produced by a tort caused physical injury or for a tort produced aggravation 
or manifestation of a formerly latent physical condition of predisposition.” 


MAINE 


Plummer v. Metropolitan Life Ins. Co. (1933) 132 Me. 220, 169 A. 302—Farmer 
of unsound mental condition, in action on disability policy, held totally disabled, 
although he did do a little work about the farm, but could do no more in a day 
than an ordinary man could do in a few hours. 


MASSACHUSETTS 

In re Maggelét (1917) 228 Mass. 57, 116 N.E. 972, L.R.A. 1918F 864—workmen’s 
compensation; a disease of the mind arising in the course of employment, without 
any injury, but caused only by long and laborious work, is not compensable. 

New York, New Haven & Hartford R. Co. v. Henagan (1 Cir. Mass. 1959) 272 F. 2d 
153—-FELA action by waitress in grill who sustained paranoid psychosis as result 
of train’s being brought to emergency stop in unsuccessful attempt by engineer to 
avoid running over woman who stepped in front of locomotive to commit suicide. 
Judgment for plaintiff upheld by court of appeals, although no serious physical 
injury was ever found, but plaintiff felt personally responsible for the woman's 
death and believed there would be a murder trial with her as defendant. The U. S. 
Supreme Court reversed, however, on the basis of insufficient evidence of negli- 
gence for the jury, (...... Ws Ge Sates , 5 L.Ed. 2d 183, 81 S. Ct. ......), and directed 
entry of judgment n.o.v. for defendant. 


MINNESOTA 

Purcell v. St. Paul City Ry. Co. (Minn. 1892) 48 Minn. 134, 50 N.W. 1034— 
Passenger put in fear while witnessing apparent imminent collision with another 
train held entitled to maintain action for fright causing shock, convulsions, and 
miscarriage. Not true traumatic neurosis situation. 

Orth v. Wickman (Minn. 1933) 251 N.W. 127—-where liability admitted and jury 
charged to find some amount for plaintiff, court refused to charge that no damage 
should be allowed for traumatic neurosis. Verdict of $3,500 affirmed. 

Johnson v. Larson (1951) 234 Minn. 505, 49 N.W. 2d 8—change of personality of 
young girl with scarred face: $35,847.45 not excessive. 

Riley v. Luedloff (Minn., 1958) 92 N.W. 2d 806—$8,500 held not excessive for 
traumatic neurosis coupled with other injuries. 


MICHIGAN 
Redfern v. Sparks-Withington Co. (Mich. 1958) 91 N.W. 2d 516—-workmen’s com- 


pensation; recognizes rule that where occupational injury to body, or shock to the 
nervous system produces a disabling neurosis, it is compensable. 


MISSOURI 
Irwin v. St. Louis-San Francisco Ry. Co. (1930) 30 S.W. 2d 56—$10,000 to 21-year- 


old girl for injuries resulting in hysterics, loss of weight, sleepless nights, and 
traumatic neurosis, held not excessive. 
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Meyer v. Johnson (Mo. App. 1930) 30 S.W. 2d 641—$5,000 judgment reversed on 
other grounds; but court held jury entitled to consider damages for neurotic con- 
dition resulting from the injury, in addition to mental anguish. 

Hoffman v. St. Louis Public Service Co. (Mo. 1953) 255 S.W. 2d 736—$8,000 
judgment affirmed where fall from bus resulted in loss of ovary, and plaintiff 
feared loss of other ovary and humiliation in telling a potential husband that she 
might become sterile. 

Gurley v. St. Louis Public Service Co. (1953) 256 S.W. 2d 755—$29,500 excessive 
by $9,500 where passenger fell under bus on alighting and bus ran over his leg, 
and at time of trial still suffered from traumatic neurosis. 


MONTANA 


Peabody v. Northern Pac. Ry. Co. (Mont., 1927) 261 P. 261—-$3,000 held not 
excessive, where plaintiff also suffered other injuries. 


NEW HAMPSHIRE 


Roy v. Levy (1951) 97 N.H. 36, 79 A. 2d 847—$3,500 not excessive where plaintiff 
sustained injuries causing headaches, fear of crowds, fear of entering ice chest at 
work, inability to sleep, etc. 


NEW JERSEY 
Sigley v. Marathon Razor Blade Co. (1933) 111 N.J.L. 25, 166 A. 518—-workmen’s 


compensation; court classified neurosis, standing alone, as a compensable injury if 
disability ensues. 

Smith v. Essex County Park Commission (1937) 15 N.J. Misc. 227, 190 A. 45— 
workmen’s compensation; pre-existing disposition to neurosis did not deprive 
claimant of compensation for traumatic neurosis. 

Greenberg v. Stanley (1959) 51 N.J. Super. 90, 143 A. 2d 588, 153 A. 2d 833— 
Award of $27,500 for injuries to young mother, including psychosomatic disturb- 


ances resulting both from physical trauma and from emotional shock from death 
of her child in same accident, held not excessive. 


NEW YORK 


Weber v. George Haiss Mfg. Co. (N.Y. 1920) 181 N.Y.S. 140—workmen’s com- 
pensation; occupational injury necessitating removal of eye by surgery, where 
surgery produced shock causing hysterical blindness in other eye, compensable. 

Melendez v. N. Y. City Omnibus Co. (1955) 139 N.Y.S. 2d 778—$45,000 awarded 
to psycho-neurotic who had not worked at his occupation some 23 months prior 
to the accident, and had been honorably discharged from Armed Forces with 10% 
disability as a phycho-neurotic. 

Lanni v. Wyer (2 Cir. 1955, N.Y.) 219 F. 2d 701—FELA action; $55,000 held 
not excessive if conversion hysteria was permanent, where record did not disclose 
duration and jury could have acted on permanency basis. 

Markakis v. Liberian §.S. (S.D. N.Y. 1958) 161 F. Supp. 487—-$25,000 awarded 
seaman in admiralty action after 20-day trial, where court concluded the psychic 
injuries casually attributable to the accident were superimposed on libelant’s schizoid 
personality but that such term was a description of a type of personality and not 
a diagnosis of mental illness, and that at time of accident libelant was suffering from 
no mental illness. Illustrates impossibility of definite proof in such matters. 

Ferrara v. Galluchio (1958) 5 N.Y. 2d 16, 176 N.Y.S. 2d 996, 152 N.E. 2d 249, 71 
A.L.R. 2d 331—malpractice; cancerophobia; $25,000, of which $15,000 repre- 
sented mental anguish flowing from cancerophobia, upheld as not excessive. This 
appears to be first case in which recovery allowed against original wrongdoer for 
purely mental sufferer arising from information received from doctor treating for 
original injury. (See annotation 71 A.L.R. 2d 338 on anxiety as to future disease, 
condition or death therefrom as element of damages in personal injury action.) 
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Battalla v. State of N. Y., 17 Misc. 2d 548, 184 N.Y.S. 2d 1016, following Ferrara v. 
Galluchio, asserts that ‘‘freedom from mental disturbance” is now a protected inter- 
est in New York. A claim for damages for severe emotional and neurological dis- 
turbances, with alleged residual physical manifestations, was upheld. The claimant, 
a child, was sent down a ski lift without a safety bar. 

Gore v. Eastern Air Lines (S.D. N.Y. July 28, 1960) 11 CCH Neg. Cases 2d 903 
(No Reporter citation available)——-Non-jury trial resulted in award of $7,400 
for pain and suffering and $10,150 for anxiety neurosis occurring when plaintiff 
was required to fly, where he had been in plane crash and in order to escape ran 
through fire. 

Chernin v. Progressive Servicé, New York (only citation available in 9 A.D.2d 170)— 
concerned compensability of a mental injury resulting from a mental cause. There 
a taxi driver was involved by reason of the fact that a pedestrian darted in front 

of his cab and was struck. Chernin sustained no physical injury. He was, however, 

questioned by the police and this brought on an emotional disturbance. Rather, 
it exaggerated a pre-existing emotional disorder which resulted in schizophrenia, 
paranoid type. His workmen’s compensation claim was dismissed. It was held 
that compensation is not payable for a mental injury precipitated by a mental cause. 

























NORTH CAROLINA 


Williamson v. Bennett (Sup. Ct. N.C., 1960) 251 N.C. 498, 112 S.E. 2d 48, denied 
recovery for conversion neurosis following an automobile mishap in which plaintiff 
sustained unusual psychic trauma as a result of an earlier experience involving the 
death of a child in a motor vehicle accident. In reversing the judgment below, the 
court carefully reviewed the case law and texts covering this field, and stated its 
conclusion that: 

“If it appears that plaintiff suffered physical consequences from emotional 
stress only because of his own special susceptibility, courts generally deny 
recovery on the ground that defendant is under a duty only to avoid conduct 
which can injure ordinarily susceptible persons. * * *”’ 
It should be noted, however, that therein the plaintiff was not physically in- 
jured. The court did not treat an emotional upset or psychic trauma as “‘construc- 
tive impact” to the end that the conversion neurosis which developed might be 
attributed to contemporaneous trauma. 















OKLAHOMA 

Oklahoma Ry. Co. v. Strong (1951) 204 Okla. 42, 226 P. 2d 950—$6,000 judg- 
ment entered after $500 remittitur on $6,500 verdict mot excessive where bruises 
affected nervous condition, and fear of surgery necessary to determine malignancy 
further aggravated it. : 

Chicago, Rock Island & Pacific Ry. Co. v. Kifer (10 Cir., 1954, Okla.) 216 F. 2d 753, 

cert. den. 348 U.S. 917, supra—FELA action; $88,666 judgment affirmed, the 

court holding that a traumatic neurosis condition was as disabling as a broken arm. 












PENNSYLVANIA 


Koplin v. Louis K. Liggett Co. (Pa. 1936) 185 A. 744—-Recognizes no recovery for 
injuries from shock unaccompanied by physical injuries. (Centipede in soup.) 
Eisenhauer v. New York Life Ins. Co. (1937) 125 Pa. Super. Ct. 403, 189 A. 561— 
Suit on disability policy; total disability resulted from anxiety neurosis of store 

owner who first became ill from streptococcal infection of throat. 

Davidson v. Pennsylvania R. Co. (E.D. Pa. 1952) 105 F. Supp. 863—Federal Boiler 
Inspection Act suit; $30,000 award held not excessive for conversion hysteria ac- 
companied by fracture of right hand and wrist and back injury. 

Kadair v. Pittsburgh Ry. Co. (Sup. Ct. Pa. 1955) 117 A. 2d 712—Awards of $3,000 
and $5,000 inadequate and required new trial for 15 year-old-boy who sustained 
fractured leg and traumatic neurosis which would hinder him in the competitive 
labor market, and father’s out-of-pocket expenses estimated at $6,764. 
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RHODE ISLAND 
Simone v. Rhode Island Co. (1907) 28 R.I. 186, 66 A. 202, 9 L.R.A. (N.S.) 740, 
is a landmark case in the area of emotional disturbance in litigation. It held that 
while recovery could not be had for fright alone caused by the negligence of another, 
yet where fright was followed by physical illness or disorder, or where it gave 
rise to nervous disturbances which in turn brought on physical illness, an action 
would lie. 

At the time, the terms “‘psychic trauma’ were not current. (The opinion con- 
tains an elaborate discussion of the earlier cases, including Spade v. Lynn & Boston 
R.R. Co., 168 Mass. 285, 47 N.E. 88, 38 L.R.A. 512, 60 Am.St.Rep. 393, ard 
Mitchell v. Rochester Railway Co., 151 N.Y. 107, 45 N.E. 354, 34 L.R.A. 781, 
56 Am.St.Rep. 604.) 

See Bedard v. Notre Dame Hospital (Sup. Ct. R.I., 1959) 151 A. 2d 690, 
discussing Simone and recent developments in this field. 


TENNESSEE 
Rice-Stix Dry Goods Co. v. Self (Tenn. 1935) 101 S.W. 2d 132—$25,000 held not 
excessive for injuries requiring amputation of arm and including concussion of brain, 
fracture of clavicle and three ribs, resulting in traumatic neurosis and permanent 
total disability with $10,000 loss of earnings prior to trial. 


TEXAS 

Batley v. American General Ins. Co. (Sup. Ct. Tex. 1955) 279 S.W. 2d 315, revers- 
ing 268 S.W. 2d 529—workmen’s compensation; neurosis suffered by structural 
steel worker from witnessing his co-worker fall to his death when scaffold collapsed, 
held compensable. 

Port Terminal R. Ass’n. v. Ross (Tex. 1955) 278 S.W. 2d 227—FELA action; 
$26,250 award upheld for ‘‘hysterical reaction.”’ 

Sutton Motor Co. v. Crysel (Tex. Civ. App. 1956) 289 S.W. 2d 631—$25,000 
award reversed as on the liberal side where evidence, though sufficient, did not compel 
finding that the neurosis was proximate result of fright. 


WISCONSIN 


Colla v. Mandella (1957) 1 Wis. 2d 594, 85 N.W. 2d 345, 64 A.L.R. 2d 95, in- 
volved a psychogenic disorder resulting in death of heart patient from fright alone. 
The court said: 

“It is recognized by this and other courts that even where the chain of causa- 

tion is complete and direct, recovery against the negligent tort-feasor may some- 

times be denied on grounds of public policy because the injury is too remote from 
the negligence or too ‘wholly out of proportion to the culpability of the 
negligent tort-feasor’, or in retrospect it appears too highly extraordinary that 
the negligence should have brought about the harm, or because allowance of 
recovery would place too unreasonable a burden upon users of the highway, 
or be too likely to open the way to fraudulent claims, or would ‘enter a field 
that has no sensible or just stopping point.’ Waube v. Warrington, 216 Wis. 

603, 613, 258 N.W. 497, 501, 98 A.L.R. 394; Klassa v. Milwaukee Gas 

Light Co., 273 Wis. 176, 77 N.W. 2d 397; Pfeifer v. Standard Gateway 

Theater, Inc., 262 Wis. 229, 240, 55 N.W. 2d. 29; Osborne v. Mont- 

gomery, 203 Wis. 223, 237, 234 N.W. 372: Restatement, 2 Torts, 1948 

Supplement, sec. 435(2); Prosser on Torts, 2 Ed., 265, Palsgraf v. Long 

Island R. Co., 248 N.E. 339, 162 N.E. 99, 59 A.L.R. 1253, is the leading 

case in this country.” 

It was said that a jury case was presented. Denial of the defendant’s application 
for summary judgment below was affirmed. (See annotation on right to recover 
for emotional disturbance in 64 A.L.R. 2d 100-151.) 

McMahon v. Bergeson (1960) 9 Wis. 2d 256, 101 N.W. 2d 63, supra,—$8,500 award 
reversed for new trial on issue of damages only, for neurosis caused by resemblance 
of defendants to plaintiff’s parents. 
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